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ABSTRACT 

The purpose of this policy manual is to disseminate 
the Migrant Education Program statute and regulations and to assist 
State Education Agencies (SEA) in planning, implementing, and 
evaluating Chapter 1 Migrant Education Programs. The manual also may 
assist parents in becoming involved in all aspects of the Migrant 
Education Program and to ensure that the officers and employees of 
the Department of Education uniformly interpret, apply, and enforce 
program requirements. The manual provides information about: (1) 
state application and funding; (2) annual needs assessment; (3) 
coordination; (4) identification and recruitment; (5) eligibility; 
(6) program services; (7) summer school programs; (8) parental 
involvement; (9) migrant education program fiscal requirements; (10) 
state administration; and (11) evaluation. It also summarizes the 
provisions of the General Education Provisions act (GEPA) and the 
Education Department's General Administrative Regulations (EDGAR) 
that relate to the Migrant Education Program. The appendices include: 
(1) Chapter 1 of Title I of the Elementary and Secondary Education 
Act of 1965 (ESEA), as amended through December 31, 1990; (2) GEPA, 
as amended through May 31, 1991; (3) EDGAR, as of August 16, 1990; 

(4) 34 CFR Part 205: Section 1203 Coordination Project Regulations; 

(5) services to private school children; (6) the relationship of 
General Chapter 1 Statutory Provisions Affecting state and Local 
Agencies to the Migrant Education Program? and (7) 34 CFR Part 201: 
Migrant Education Program Regulations (as of July 1, 1990). This 
document also includes a list of acronyms used in the manual and an 
index. (LP) 
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INTRODUCTION 



The Migrant Education Program (MEP) is authorized by Part D, Subpart 1 of Chapter 1 of 
Title I of the Elementary and Secondary Education Act of 1965 (ESEA), as amended by the 
Augustus F. Hawkins - Robert T. Stafford Elementary and Secondary School improvement 
Amendments of 1988 (P.L 100*297). Sections 1201 and 1202 of this statute provide 
financial assistance through State education agencies (SEAs) to operating agencies to 
meet the special educational needs of children of migratory agricultural workers. This 
assistance is designed to improve the educational opportunities of migratory children by 
helping them succeed in the regular program, attain grade-level proficiency, and improve 
achievement in basic; and more advanced skills that ail children are expected to master. 
Section 1 203 of the statute provides financial assistance to SEAs to improve the interstate 
end intrastate coordination among States end operating agencies of the educational 
programs available for migratory children. 

The ESEA governs the overall administration and operation of the Migrant Education 
Program. Certain provisions of other statutes, such as the General Education Provisions 
Act (GEPA) end Title VI of the Civil Rights Act of 1984 ere also applicable to the program. 
The regulations for the Migrant Education Program are contained in 34 CFR Parts 201 and 
205. In addition, the Education Department's General Administrative Regulations (EDGAR) 
Parts 76, 77, 80, £1 , 82, 88 and 86 are applicable, in whole or in part, to the program. 

Section 1436 of ESEA requires that the Department of Education (ED) prepare this policy 
manual, distribute it to SEAs end make it available to parents end other interested 
individuals, organizations, and agencies. The purposes of the policy manual are to: 

o assist SEAs and operating agencies in preparing applications, meeting 

applicable program requirements, end enhancing the quality, increasing the 
r/epth, or broadening the scope of the Migrant Education Programs; 

o assist SEAs in achieving proper and efficient administration of Chapter 1 
Migrant Education Programs; 

o assist parents in becoming involved in the planning, implementation, and 
evaluaton of Migrant Education Programs and projects; and 

o ensure that the officers and employees of ED, including suditors, uniformly 
interpret, apply, and enforce the Migrant Education Program requirements. 

This policy manual contains acceptable but not exclusive guidance concerning Migrant 
Education Program requirements. While SEAs may wish to consider the guidance in this 
document in developing their own guidelines and standards, they are free to develop 
alternative approaches that era consistent with the Migrant Education Program statute end 
regulations, but more in keeping with particular needs and circumstances. However, 
compliance with the guidance in this document shall be deemed to be compliance with the 
statute end regulations by ED officials, including the Office of the inspector General of the 
Department of Education. 
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/. STATE APPLICATION AND FUNDING 



Under the Chapter 1 State Migrant Education Program (MEP), the U.S. Department of 
Education (ED) awards grants to State Education Agencies (SEAs) for the purpose of 
establishing and improving programs and projects that are designed to meet the special 
educational needs of children of migratory agricultural workers or migratory fishers. 
Grants are awarded after review and approval of en application that each SEA submits to 
ED's Office of Migrant Education. This chapter discusses the SEA application process, 
requirements for receiving MEP funds, and the process that ED uses to determine the 
amount of MEP funds for which each SEA may apply. 

Statutory Baauimmants: 

Sections 1201, 1202, and 1432(a) of Chapter 1 of Title I, ESEA; Section 412(b) o.' 3EPA 
Regulatory Reouksments: 

Sections 201.10, 201.11, 201.13, 201.20, 201.21, 201.22, 201.24 and 201.30 
Sections 76.70' - 76.707 of EDGAR 

BkObmvofmnSEA 

Qt. Who is eBgtote to receive a State Migrant Education Program grant from the 
Department? 

A. Only s State education agency (SEA) may receive an MEP grant from the 
Department. However, public agencies or private nonprofit organizations, including 
institutions of higher education, may participate in the program through subgrants or 
contracts with SEAs. 

02. May two or mom SEAs jointly apply for a State grant? 

A. Yes. Section 1201 of the Chapter 1 statute and Section 201 .24 of the MEP 
regulations provide that an SEA or a combination of SEAs may apply for a State grant. 
One of the SEAs should be designated es s principal contact with the Department for 
program and fiscal matters related to the proposed project. A joint application should 
describe how SEAs will cooperate on the migrant education project end outline each SEA's 
responsibilities. 

SEA Aooticathn Process 

QS. How does an SEA apply for a State MEP grant? 

A. Application packages containing forms and instructions can be obtained from ED's 
Office of Migrant Education (OME). An SEA applies by submitting a completed application 
to the Deportment. 
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04. What kktds of information must the SEA *s eppffcatfon contain? 



A. the SEA's application must contain sufficient detail on various aspects of the 
State's migrant program 88 described m the application package. Topics the application 
must address induce: results of the Statewide needs assessment, program objectives and 
planned uses of MEP funds, identification end recruitment, parental participation activities, 
coordination with other programs, and the SEA's process for ensuring thet local operating 
agencies properly spend subgrented funds. 

OS. in addition to toe appMcethn, en* stent other documents that err SEA must submit 
to ED before ft con receive MEP funds? 

A. An SEA must either submit, or have on file, certain assurances thet are required by 
statute or regulation. Assurances that must be submitted to the Department are included 
or described in the application package. 

OS, What type of assurances are SEA appBcants required to neve on fSeor submit to 
the Department? 

A. The SEA must meke assurances to the Department with regard to compliance with 
specific MEP program requirements 88 well as with broader, government-wide 



Assurances relating to program requirements concern SEA responsibilities for: 

o grantee control of funds end property (Section 438(b)(2) of GEPA); 

o fiscal control and fund accounting procedures (Section 435(b)(5) of GEPA); 

o provision for the preschool needs of migratory children (Section 1 202(e)(5) 
of Chapter 1); 

o implementing evaluation requirements (contained in Sections 201 .51 - 
201 .56 of the MEP regulations); and 

o ensuring that subgrantees comply with all applicable statutory and regulatory 
requirements. 

SEAs submit these five assurances on e one-time basis; once filed they remain in affect for 
the duration of the SEA's participation in the MEP. 

Other more general assurances that must accompany the SEA's application relate to: 

o compliance with various requirements that apply to all applications for 
Federal assistance under non-construction programs. These assurances 
require the authorized representetive's signature on the face page; end 



o certification of adherence to government-wide provisions concerning (1 ) 

Disclosure of Lobbying; (2) Debarment, Suspension, and other responsibility 
matters; and (3) the maintenance of e Drug-Free Workplace. 

Instructions for completion are included with assurance and certification forms. 

07. Who signg the apportion and assurances os the "authorized representative" of die 
SEA? 

A. Only the Chief State School Officer (CSSO), or his or her official designee under 
State law, may do so. 

OA What project period dots an application cover? 

A. The application may cover a project period of not more than three fiscal years. 
However, most SEAs submit an annuel application. If an SEA's application is approved for 
a multi-year grant, it must submit annuel updates that dc scribe any proposed changes in 
the MEP that must be made because of significant changes in the numbers or needs of 
children to be served or the services to be provided. Regardless of the length of the 
project period covered in the application, grants are made on an annual basis. 

09. Arm there circumstances under which art approved appBcation must bo 
amended bo fore the end of the project year? 

A, Yes. If, during the course of the project year, the SEA finds that significant 
changes have occurred in the numbers or needs of the children to be served or the 
services to be provided, it must submit a description of the changes to the Secretary of 
Education. If the changes impact on the SEA's current MEP budget, the SEA must also 
submit a revised budget that supports the proposed new program. 

Q10. What constitutes a "significant change" hi the numbers, needs, or services that 
wou/d require submission of en annuaJ update? 

A. The Department has not defined the term "significant change" since determination 
of whether e change is significant depends largely on State-wide and/or local factors. The 
SEA is responsible for recognizing a particular change that has triggered the need to 
update or emend its Stste plan. 

AMfQY*f of m SEA 's Amtftortfan 

Qlt. What are the standards for approve/ of an SEA application? 

A. Section 201 . 1 3(a) of the regulations provides that an SEA application (or any 
updating amendment) will be approved if its description of the proposed State Migrant 
Education Program: 

o complies with the Chapter 1 statute and applicable regulations; 



3 



11 



o is designed to meet the special educational needs of eligible migratory 
children; and 

o holds reasonable promise of making substantial progress toward meeting 
those needs. 

The program application requests information that responds to these standards. If en 
SEA's information is not adequate, OME will contact the SEA for further information. 

012. to its State appMcation, how does the SEA estabSsh that its proposed MSP 'holds 
rmasormble promisa of msktog substantial progres* toward mooting" tho special 
educational needs of migratory chSdren as required in Section 201. 13 of tho regulations? 

A. The SEA does so by describing in its application how State and local needs 
assessments have been and wHI be conducted, and how the objectives for the instructional 
and support services to be provided relate to those assessments. In practical terms, 
objectives must be stated in measurable terms as desired outcome'} that the SEA seeks to 
achieve during a specific length of time for children who wHI be served. These objectives 
or outcomes must be based on the needs assessment. 

In preparing its application, an SEA might address desired achievement levels in basic and 
advanced skills, or desired results of providing support services in terms of desired 
outcomes for a particular group of children. These desired outcomes, for example, might 
be attainment of grade level proficiency by the end of the school year or reduction in the 
dropout rate for ninth graders in a local education agency (LEAK by 20 percent in two 
years. Regardless of what is used, the application must describe the indicators that will be 
used during the course of the project period to determine whether the project has made 
substantial progress in meeting the special educational needs of migrant children. (See 
Chapter II - NEEDS ASSESSMENT, Chapter VI - PROGRAM SERVICES, 01 5, end Section 
201 .32(c) for the kinds of educational criteria that must be used in conducting a needs 
assessment.) 

013. How doos the Secretary later determine what progress has occurred? 

A. The Secretary reviews the SEA application to determine whether the State's MEP 
has been designed in a way that is likely to hold reasonable promise of making substantial 
progress toward meeting the objectives stated in the application. Upon approval of the 
application, the desired outcomes stated in the application become the common standard 
that the SEA and ED use to examine the progress of migratory children served by the 
Stete's MEP. (See Chepter XI - EVALUATION.) 

Q14X What respons&tifties does an S£A assume once its appMcation is approved? 

A. The SEA is required to implement its Migrant Education Program in accordance with 
its approved MEP application subsequent amendments, and all applicable Federal laws and 
regulations. (See Section 20 .13(b).) The SEA is responsible for all aspects of the 
program, whether performed directly by the SEA, an operating agency, or a contractor. 



4 

u 

ERIC 



This responsibility also applies in cases where different units of the SEA, even if in 
completely different offices and under different managers, are assigned responsibility for 
one or more components of the State's MEP. The agency must ensure that Unas of 
authority and responsibility &re clear and that appropriate program coordination takes 
place. 

Amount AvmBmbla far mn SEA Grant 

Q15. How dots ED dteanino the tmount of MEP funds for which 9*ch SEA may *PPht? 

A Congress appropriates a total amount for the Migrant Education Program each year. 
Of this amount, ED sets aside a portion for coordination activities authorized under Section 
1 203 of Chapter 1 . The remainder of the appropriation is then available for allocation to 
the States. 

Funds are allocated to the States through the funding formula provided in Section 1201(b) 
of the statute. This formula is based on (1 ) the estimated number of migratory children 
age 3 through 21 who reside in each State fun- and part-time during each calendar year; 
(2) the number of migratory children enrolled in the State's summer programs; and (3) the 
State per pupil expenditure (PPE) for each State and the nation as a whole. 

The steps involved in determining State allocations follow: 

Step 1 . Determine each State's total full-time equivalent (PTE) count of migratory 

children for the previous calendar year by adding together the PTE number of 
migratory children residing within the State and the PTE number of migratory 
children enrolled in summer programs operated by the State. These data are 
provided to ED through the Migrant Student Record Transfer System 
(MSRTS). 

Note: One regular year PTE = 365 days of residency in a State. One 
summer PTE ■ 109 days of residency, and covers enrollment in a State's 
MEP summer programs that operate at any time between May 1 5 - August 
31 when the regular school term is not in session. 

Step 2. Obtain the PPE data for each State and calculate the national PPE. These 
deta are provided each year to the National Center for Education Statistics 
(NCES) by the States. 

Step 3. Multiply each State's PPE, as determined in Step 2, by 40 percent in order 
to determine the Stete's formula PPE. Compare the State's formula PPE 
with 40 percent of the notional PPE: 

A. In cases where a State's formula PPE is less than 80 percent of 40 
percent of the national PPE, raise the State's formula PPE to 80 
percent of 40 percent of the national PPE. 
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B. In cases where a State's formula PPE is more than 1 20 percent of 40 
percent of the rational PPE, reduce the State's formula PPE to 1 20 
percent of 40 percent of the national PPE. 



C. 



In cases where a State's formula PPE faHs within the ranges 
described in A and B above, no adjustments are made. 




Step 4. 



Multiply the figures determined in Step 1 and Step 3 for each State to 
determine the maximum amount that each State is entitled to under the 
formula. 



Step 5. 



Ratably reduce the amount reached in Step 4 to the amount appropriated to 
determine the final State allocations. 



Q1S. What is me State's per pupJJ expenditure (PPE) factor used in the aHocstion 
formula? 

A. Each SEA is required to report annually both the amount of State, local, and Federal 
funds expended for elementary and secondary education, end average daily attendance 
data. From these data, ED deducts the expenditures for ell Chapter 1 and Chapter 2 
programs and computes the State PPE. The Chapter 1 statute requires that per pupil 
expenditure data for the thin! preceding fiscal yeer be used in the allocation formula, 
unless more recent data is availabfa. 

Q17. How b a State's total regular year PTE computed? 

A. Under Section 1 201 (b) of the Chapter 1 statute, a State's total regular yeer FTE is 
the sum of: 11 ) the estimated number of migratory children age 3 to 21 , inclusive, who 
reside in a State full time; and (2) the FTE of the estimated number of migratory children 
age 3 to 21 . inclusive, who reside in the State part time, as determined by the Secretory in 
accordance witn MEP regulations. 

An RE is generated in the following ways: 

Full-vear resident : A child who is determined to have resided in the State all year 
generates one FTE for that State. Some examples include: 

o a formerly migratory child who stays in the same district all year; 

o a child identified and recruited as an intrastate currently migratory child at 
several locations within a single state during the same calendar year, but not 
recruited thet year in another State; and 

o a child identified and recruited as an interstate currently migratory child prior 
to January 1 , and who thereafter is not recruited as a resident of another 
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Stats during the calendar year (whether or not the chHd actually moved to 
that State). 

Full-year FTEs for att children in this category are aggregated to determine each State's 
total full-year FTE credit. 

Part-vaar resident : A child who is determined to have resided in a State for lass than a full 
year gene rates part of an FTE for that State. Based on enrollment information provided by 
each Ste 1 e, MSRTS determines the number of calendar days in a year that the chad is 
consider* d to have resided in a particular State. This fraction of the year constitutes the 
portion ot one FTE that the child generates for the State. Some examples include: 

o a child who makes e move (either qualifying or non-qualifying) into State A 
on September 1 and is not identified end recruited in State B by December 
31 . State A will receive part-year FTE credit for the remaining portion of the 
year. 

o e child who makes s qualifying move into State A before January 1 but is 
identified and recruited in State B sometime during the following year, e.g., 
July 25. State A will receive part-year FTE credit for the period between 
January 1 and July 25. 

o a child who makes e qualifying move from Stete A to State B on February 1 , 
and is later identified, on the basis of a non-qualifying move, es residing in 
Stete C on May 1 5. State A will receive a part-year FTE credit for the period 
until February 1 . State B will receive e part-year FTE credit for the period 
between February 1 and May 15. If the child is not identified as residing in 
another State before the end of the calendar year, State C will receive part- 
year FTE credit for the period between May 1 5 end the end of the year. 

Partial FTEs for all children in this category ere aggregated to determine eech Stete's total 
part-year FTE credit. 

The regulations define a migratory child (Section 201 .3) and specify that the estimated 
number of e Stete's migretory children is the MSRTS count of children whose basis for 
eligibility has been properly recorded (Sections 201 .20 and 201 .30). Only those migratory 
children who are property recruited, and for whom residency information is entered into the 
MSRTS, ere include in the estimate of a State's number of migrant children. (See 
Chapter IV - IDENTIFICATION AND RECRUITMENT end Chapter V ELIGIBILITY.) 

Q18. How much residency credit may a State receive for each chffd who is recruited at a 
special project site designed to assist migrant families travefing to obtain qualifying 
employment at locations in other areas of the State or in other States? 

A. If the child is in transit to a location in the State in which the project site is located, 
the State enters the child, like eny other child, in the MSRTS, end mey receive the normal 
part-year residency credit. However, if the child is in transit to a location in another Stete, 
the State mey enter the child in the MSRTS only for the brief period the child resides at 



the project sits. The date of the child's expected departure from the project site must be 
entered into MSRTS, and the State may receive only that small part-year residency credit. 
(Sea Section 201.20(a)(3).) 

019. How is a State's summer FTE computed? 

A. States receive summer residency credit for the total number of days, as reported to 
the MSRTS, for * oh migrant children participate in special MEP funded summer 
programs and projects. These summer programs and projects may take piece at any time 
during me 109-day period between May 1 6 and August 31 of each year provided that the 
area school district's regular school term is not in session. Children who participate in 
summer programs for a portion of this period generate partial PTEs, which are calculated 
by dividing the total days of their participation in the program by 109. The total of these 
partial PTEs is the State's total summer FTE. 

For example, a State operating an MEP-funded summer school for the six-week period 
between July 1 and August 1 1 would receive 42 days of credit for each eligible currently 
or formerly migratory child, who participated for the full term. Each child is credited for 
42/109 of an FTE. If 10 children participated during the entire summer program, they 
would generate 420/109 or 3.853 FTEs. Because each of these children is residing in the 
State during the period of participation in summer school, each child is also generating 
regular year FTE credit for the State during this same period. The child's beginning and 
end dete of participation in the summer program must be reported to MSRTS. 

For the purposes of the MEP allocation formula, the State's total FTE count is the sum of 
the State's total summer FTE and the State's total regular year FTE. 

Maximum Sho of an SEA Grant 

020. What determines the maximum ska of an SEA grant? 

A. The size of en SEA grant is limited to the amount calculated under the formula 
discussed in Q1 5 of this chapter. (See Section 201 .20(a).) 

021. Is the SEA entitled to receive the amount of MEP funds that & computed under the 
MEP formula? 

A. No. The formula does not establish an SEA's entitlement. When the total amount 
appropriated for the MEP is insufficient to pay the amounts computed by formula, then the 
amounts available for allocation to the SEAs are ratably reduced to the amount 
appropriated. Moreover, these amounts generated by the formula are not entitlements but 
the maximum amounts for which SEAs may apply. The amount an SEA is entitled to 
receive, which typically is the same as the maximum amount for which it may apply, is the 
amount that the Secretary determines N needed to carry out activities described in the 
SEA's application. (See Section 201 .21 .) 
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Carryover 



022 What are "carryover funds?* 

A. After approving an SEA's application, the Department provides a grant award to the 
SEA to support MEP activities that era conducted during the 1 5-month period between 
July 1 (or the date of the grant award) and September 30 of the following year. Section 
41 2(b) of GEPA provides that any funds not obligated by the SEA by the end of the 15- 
month period remain available to the SEA for obligation in the succeeding fiscal year. 
Funds in this category - that is, funds that are not obligated in the first 1 5-month period 
but that remain available for obligation in the succeeding fiscal year - are known as 
"carryover funds." 

023. Under the Af£P, are carryover funds automatkaffy available for use by an SEA and 
its operating agencies? 

A. No. SEAs must estimate the amount of their carryover in their applications or 
amendments, and must describe how these funds wHI be used. Approval of a State's 
application or amendment constitutes approval of its request to use these carryover funds. 

024. Are program funds that have been subgranted to an operating agency, but which 
remain unobligated by that operating agency at the end of the Federal fiscal year 
{September 30), considered a part of the SBA's carryover? 

A. Yes. All MEP funds that are unobligated at the end of the fiscal year, whether 
remaining in the Federal account or drawn down by the SEA or operating agency ere 
included in carryover funds. Accordingly, an operating agency holding such funds should 
make sure to obtain authorization from the SEA before it obligates any of these funds in 
the new fiscal year beginning on October 1 . Moreover, under Section 201 .18(b) of the 
MEP regulations, the SEA's approval of the agency's subgrant application does not create 
an entitlement to MEP funds in any subsequent fiscal year. 

SEAs are encouraged to recover all unobligated funds at the end of each Federal fiscal year 
and reallocate these carryover funds for use in the subsequent fiscal year. 

025. What are "obMgatkms''? 

A. Under Section 80.3 of EDGAR, obligations are the amounts of orders placed, 
contracts and subgrants awarded, services received, and similar transactions during a 
given period, which wHI require payment by the grantee during the same or future period. 
Examples of obligations include: 

o a contract with a CPA firm to conduct an audit; 

o a purchase order issued for student standardized tests; and 

o a salary and fringe benefit agreement. 
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Sections V 6.703 through 76.707 of EDGAR contain the specific rules governing 
obligations. 

026. Under what program requirements must carryover funds be used? 

A Carryover funds must be used in accordance with the statute and regulations that 
are in effect for the carryover period - not the legislation that was in effect during the year 
for which the funds were appropriated. 

Q27. Does dm 15 percent limitation on en SEA 's carryover contained in Section 1432(b) 
of Chapter 1 appfy to MEP funds? 

A. No. 

028. When should die SEA report the actual amount of carryover to ED? 

A. Each SEA should submit its report of actual carryover in late October or early 
November. If the actual amount cannot be reported by November 28, the SEA should 
request en extension. 

Reallocation of Excess Funds 

Q29. What are "excess funds, - and how does the Secretary determine whether they are 
available for reallocation? 

A. In determining the amount of an SEA grent under the provisions of Section 201 .21 , 
the Secretary may determine that the amount available under the MEP funding formula is 
more than the amount thet the SEA needs to carry out program activities. These funds 
then become "excess funds'' that can be provided to other SEAs whose MEP grants 
otherwise would be insufficient to serve the eligible migrant children residing in their 
States. Excess funds also might become available if an SEA determines that the amount 
that it receives, or for which it could apply, is greater than the amount it needs to carry 
out activities described in its MEP application. 

030. What can the SEA doff ft disagrees with the Secretary's determination that the 
amount for which it may apply appears to include excess funds? 

A. Within 1 5 days after receiving the Secretary's notification that a portion of the 
funds available to the SEA is being considered for reallocation, the SEA may request an 
opportunity to explain why this action is unwarranted. Based on the SEA's explanation, 
the Secretary either proceeds with the reallocation or decides not to do so. (See Section 
201.22(b).) 

031. How might the Secretary distribute excess funds? 

A. Depending on when the Secretary determines that excess funds are available, the 
Secretary might either (1) notify SEAs that they may apply for a share of these funds that 
is proportionate to the relative size of their grant awards; or (2) request and evaluate, on a 
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competitive basis, supplemental SEA applications for additional MEP funds to meet unmet 
needs of their States' migratory children. 

Q3Z Wtwt is a "bypass? 

A The MEP is a State-operated and administered program. However, under certain 
circumstances the Secretary may enter into a special arrangement with one or more public 
or nonprofit private agencies to implement the migrant education program in ail or part of 
the State. This special arrangement is called a "bypass." (See Section 201 .24.) 

033, When may the Secretary make a spectei arrangement whJt another agency to 
operate aff or part of the State's Migrant Education Program? 

A. The Secretary may make such an arrangement upon a determination that - 

o an SEA is unable or unwilling to conduct an educational program for 

migratory children (including those attending private schools) who ere eligible 
to be served; 

o the arrangement would result in more efficient and economic administration 
of the program; or 

o the arrangement would add substantially to the welfare or educational 
attainment of the migratory children who are eligible to be served. 

The Secretary does not enter into this arrangement without first providing to the affected 
SEA reasonable notice and an opportunity for a hearing. (See Section 201 .24(a) and (c).) 

Q34. How does a bypass work? 

A. The Secretary typically announces an intent to provide services by bypass and 
invites bids from eligible agencies. After reviewing the bids, ED then executes a grant or 
contract with a public or nonprofit agency which establishes the terms and conditions of 
the bypass. The agency selected to implement the special arrangement is then responsible 
for administering the program consistent with the SEA's obligations under the MEP statute 
end regulations. 

Q3S. What is the SEA 's rote in the case of a bypass? 

A. The SEA does not have a role in the administration or operation of the program 
covered by a bypass. Full responsibility for the program rests with the agency funded 
through the bypass. However, the funded agency must be able to coordinate activities 
with the SEA in view of the statutory requirements in Section 1 202(e) of Chapter 1 for 
coordination with other Federal, State, end local programs. 
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036. Whoro do tho funds come from for a bypass? 

A. The Secretary uses MEP funds that would otherwise be distributed to the affected 
SEA for this purpose. 
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& ANNUAL NEEDS ASSESSMENT 



Every SEA arid operating agency that receives Chapter 1 MEP funds must use the results 
of an annual assessment of educations; needs in designing and improving its Migrant 
Education Programs and projects. The needs assessment is based upon the best available 
information on (1) the special educational needs of the migratory children expected to 
reside in the area served; and (2) the general instructional areas and grade levels on which 
the program wiW focus, tt uses established educational criteria to select migratory children 
to participate in the program. 

The Migrant Education Needs Assessment and Evaluation System (MENAES), in 
coordination with the Migrant Student Record Transfer System (MSRTS), can assist SEAs 
and operating agencies in conducting these annual assessments by providing date on the 
characteristics of the migratory children to be served. 

To soma extent, procedures for conducting a needs assessment under the MEP parallel 
those used to conduct e needs assessment under the Chapter 1 LEA Program. However, 
mere are important differences. This chapter focuses on the unique aspects of the MEP 
needs assessment and other related issues. 

Statutory Requirements: 

Sections 1014(b), and 1202(a)(3) and (b) of Chapter 1 of Title I, ESEA 

Baauktao. Baaukaamw 

Sections 201.31, 201.32 and 201.36(a)(1) 
General Requirements 

Of. What are the bask steps to an SEA and operating agency's annual needs 
assessments? 

A. In conducting their needs assessments, the SEA and operating agency must: 

o identify eligible migratory children (or their special characteristics) who are 
expected to reside in the area (Statewide or local) that the agency serves; 

o determine the focus of the program to be provided (i.e., instructional areas 
and/or grade levels) based on the best available information on the needs 
and characteristics of all identified children; 

o establish educationally related objective criteria for the selection of children 
to be served by the program; 

o uniformly apply those educational criteria in selecting students to be served 
in each grade level and instructional area in which the project will focus; 
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o select children with the greatest need for MEP services according to the 
service priorities contained in Section 201 .31 ; and 

o determine (1) the educational needs of the children to be served with enough 
specificity to enable the project to focus on the most pressing needs; and (2) 
the resources that will be necessary to meet these needs. 

NOTE: As in the Chapter 1 LEA program, the State and local operating agency cannot 
reasonably identify the grade levels and instructional areas in which a project wiU focus 
without first having information on the basic educational needs or special characteristics of 
all eligible children identified by the egency. 

02. to the SEA responsible for ensuring that needs assessment procedures developed by 
en operating egency to target sendees et the heal level are consistent with procedures 
that me SEA uses to conduct the Statewide assessment of need? 

A. Yes. Because the SEA's approved application is the basis for all uses of MEP funds 
in the State, the SEA and operating agencies must jointly ensure that needs assessment 
procedures at the operating agency level fit with those at the State level. They also must 
jointly ensure that local projects focus on the unmet needs of currently migratory children 
residing in areas they serve before serving formerly migratory children with equal or lesser 
needs. 

Although the SEA cannot delegate its primary responsibilities to the local agency, the local 
agency may develop local assessment procedures. Local agencies may be better able then 
the SEA to identify such critical elements as the specific needs of children by grade levels, 
academic areas in which the project should focus, instructional settings, and materials, 
staffing, and teaching techniques. (See Section 201 .32(e).) 

Q3. May the SEA fund a focal MEP project that is based on a local needs assessment if 
the project does not focus on needs identified in the SEA's own approved application? 

A. No. 

04. Is the annual needs assessment used to design inoTvktual programs for each 
migratory child? 

A. No. The needs assessment is used to design a general project of sufficient size and 
scope to meet the needs of migratory children expected to participate during the following 
project period. 

Q5. How often must State and heal needs assessments be conducted? 

A. Both the Statewide and local needs assessments must be conducted annually. 
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06. Why are the basic needs assessment criteria in Sect/on 10141b) of tho Chapter 1 
statute also used in the Migrant Education Program? 

A, Section 1 01 4(b) of Chapter 1 provides a very detailed process for assessing needs 
of children eligible for the Chapter 1 LEA Program. Section 1202(a)(3) of the MEP statute 
requires that the "basic objectives" of that provision apply to the MEP. Therefore, Section 
201 .32 of the MEP regulations uses the basic Chapter 1 LEA Program criteria, but adapts 
them to fit the special characteristics of the MEP. 

07. Do bask needs assessments criteria for regular school programs apply to preschool 
programs? 

A. No. State end local needs assessments that pertain to preschool programs need 
only identify (1) the preschool children, or the special characteristics of those children, to 
be served; (2) the area in which the educational program will focus, and (3) those children 
who, subject to service priorities, have the greatest need for services. (See Section 
201.32(e).) 

OA Must the annual needs assessment identify both currently and formeriy migratory 
children? 

A. Yes. The SEA and the operating agencies must develop needs assessment 
procedures that consider the needs of ail migratory children. 

Q9. In designing a program for migratory students, must the needs assessment data be 
coUected from students being served tm to be served) during the current program year? 

A, No. MEP regulations require that the needs assessment be based upon en 
identification of the children or, if that is not possible, the special characteristics of the 
children, who are expected to reside in the area the project will serve. In meeting this 
criterion, agencies may use the best available data that reflects migratory children who 
either were served most recently or ere likely to be served when the project is 
implemented. (See Section 201 .32(a).) 

Q10. Can SEAs and operating agencies rely on MSftTS information to help them identify 
the special characteristics of the children to be served if ft is not possible to identify the 
chitdren more directly? 

A. Yes. MSRTS and MENAES may provide useful historical data on children the 
project is expected to serve. This information, which might include grade levels and 
general instructional and support needs, can be used to identify the special characteristics 
of migratory children who ere expected to reside in the aree the program or project will 
serve. (See Chepter XI - EVALUATION, Q13 end Q14.) 

Q 1 1. Must needs of migratory children for support services (e.g., health, dental, 
transportation, and counseSng services) also be identified through a needs assessment? 

A. Yes. The need for support services is considered a part of the speciel educational 
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needs of migratory children, end, as such, is determined through the annual needs 
assessment. If a State or local agency intends to focus on meeting these support service 
needs, it should relate them to the children's instructional needs. (See Section 
201.32(a)(6).) 

Q12. Is the Bmfted EngRsh proficiency HEP) of some migratory children a factor that & 
addressed through the needs assessment? 

A. MEP regulations require that the special educational needs of migratory children be 
sufficiently specified in the needs assessment to permit concentration on these children's 
greatest needs. Limited English proficiency mey be an appropriate factor to examine in the 
needs assessment' however, the needs assessment must take into account the local 
obligation to provide services to those LEP migrant children, since operating agencies have 
a responsibility under Title VI of the Civil Rights Act to provide LEP children with 
appropriate access to their school programs out of their own funds. (See Chapter VI - 
PROGRAM SERVICES, 040.) 

Q13. Since enrollment may vary depending on the availability of seasonal agricultural 
work in the area, must an SEA or operating agency conduct needs assessments several 
times during the year? 

A. No. Needs assessments must be conducted only once a year. For projects that 
focus on the needs of currently migratory children, the needs assessment should be based 
on the latest available information about the needs of all the children expected to be 
present , including those who ere likely to migrate into the project eree. 

However, once the needs assessments ere completed end projects have begun, SEAs end 
operating agencies should modify their programs and projects to reflect changes in 
educational needs of the migrant children who, during the project period, actually are 
present in the areas served. SEAs should update their Stete applications to reflect these 
types of changes. 

Q 14. Why does Section 20 1.32(0)1$) require the SEA and its operating agencies to 
identify the ffbrary resources that ere needed to meet migratory children 's special 
educational needs? What are "Sbrary resources?" 

A. Section 1014(b) requires that Chapter 1 LEA Program assessments consider the 
needs of cNldren for library resources, in tailoring the basic objectives of the Chapter 1 
LEA Program requirements to the MEP, program regulations require MEP projects to also 
focus on library resources, since there is no apparent reason why migratory and non- 
migratory children would have differing needs for such resources. 

Library resources are not limited to books, but could include supplemental materieis 
directly related to the agency's MEP, such as research and reference materials, audio- 
visual cassettes, and other materials that coordinate with instructional programs. 
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Of 5. How do the SEA and operating agencies begin designing presets for migratory 
chSdron after thoy how determined the mods that must bo addressed? 

A. In designing activities and allocating resources, el) SEAs and operating agencies 
consider such factors as: 

o personnel required, both numbers end types; 

o variety and amount of instructions! material, including library resources; 

o extent of need of the students selected for participation; 

o facility and equipment needs; 

o availability of needed support services; and 

o availability of MEP funds, and services from other sources. 

Iaaskw 

Q1& Must tho faults of written or oral tests bo used as the educationally rotated 
objective criteria in selecting currently migratory children for MB> services? 

A. No. AH children, whether currently or formerly migratory, must be selected to 
participate in en MEP program or project using educationally related objective criteria. 
Agencies whose projects focus primarily on formerly migrant children must include the 
results of written or oral tests as part of their selection criteria, but projects that focus on 
currently migratory children must rely on these test results only if it is reasonably possible 
to do so. (See Section 201.32 (c).) However, in conducting their needs assessments, 
agencies with regular school year projects that serve currently migratory cNldren should be 
able to use the results of written or oral tests if those children are present on testing 
dates. 

Agencies that rely on test results may conduct needs assessments using educational 
criteria that are similar to those used in the Chapter 1 LEA Program. The type of test used 
should take into consideration the program objectives, the grade levels, and instructional 
areas in which the project will focus. 

Q17. Other than test results, whet 'appropriate educationally related objective criteria, " 
as required In Section 201.32(c)t1h might be used in assessing the needs of currently 
migratory ch&dren? 

A. Examples of such criteria include data on student attendance and absenteeism, 
objectively performed teacher assessments, reports from other school districts that 
migratory students previously attended, criterion referenced tests, and student progress 
reports. Some information may come from the latest data available from MSRTS regarding 
the children who will be, or are expected to be served, and their general instructional arses 
and grade levels. As the MENAES system is implemented, additional data will be available 
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through MSRTS to assist in conducting needs assessments. 



018. m conducting their needs assessments, may SEAs and operating agencies refy on 
tasting in f or matio n that is contained in the MSRTS means? 

A. Yes, if the information contained in the MSRTS record is useful in designing an 
appropriate program or project or in selecting migrant children to participate in it. 

019. What should agendas consider in choosing the most appropriate tasting 
Instrument? 

A. In selecting a test for migrant students, MEP staff should consider the following: 

o Does it adequately measure what the program wants to measure? 

o Will it yield consistent results at different times with different groups? 

o Is it appropriate for the population? 

o Can it be consistently administered end scored? 

These questions relate to the issues of reliability and validity. (See also Chapter XI - 
EVALUATION, 033 and 037.) 

In general, the most useful tests are those that best match the curriculum that the 
operating agency uses in its migrant education project. In this regard, attention should be 
paid to the issues of content and construct validity. Content validity is the degree to 
which a test measures an intended content area. ConatriKrt validity is the degree to which 
a test measures en intended hypothetical construct, such as language proficiency. An 
evaluation instrument should have e high degree of content end construct validity in order 
to provide the clearest picture of the needs of eligible migrant students. 

A variety of tests have been found appropriate for migrant populations. Charts listing the 
characteristics of frequently used tests of oral English language proficiency, achievement 
and early childhood education are available to assist local project staff in their decision- 
making. These can be obtained, et no cost, from the regional Technical Assistance 
Centers (TACs) and Rural Technical Assistance Centers (R-TACs) that provide services to 
aH Chapter 1 programs. 

020. May written or oral tests be given in Spanish or other languages as part of the 
needs assessment of migratory children? 

A. Yes, provided that the tests ere valid and relieble. 
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Service Priortttas 



021. What are the statutory and regulatory priorities for serving migratory children? 

A. Priorities for serving migratory children are: 

o currently migratory children aoa 3 through 21 who have not graduated from 
high school and, because of their age, are entitled to a free public education 
through grade 1 2. These children must be given priority in the consideration 
of programs and activities conducted under the Migrant Education Program. 

o formerly mioratorv children aoa 3 through 21 . 

0 Currently and formerly mioratorv children aoa 2 and voun ner (with priority for 
currently mioratorv children). 

NOTE: At the discretion of the SEA and the operating agency, currently mioratorv 
ChHdren flflfl 2 and Younger may be served ahead of formerly mioratorv children aofl 
3 throuoh 21 if, in order to provide migrant education services to preschool 
currently migratory children or migrant education instructional services to school- 
aged currently migratory children, (1 ) it would be necessary to provide dey cere or 
similar services to currently migratory children age 2 or younger, end (2) no funds - 
except MEP funds - are available for that purpose. (Section 201.31(b)) 

Q22. Is then 9 conflict between the requirement in Section 201.31(a) to give priority for 
consideration of programs and activities to currently migrant children and the requirement 
in Section 201.32(a)(5) mat children selected for services are those who have the greatest 
need for special assistance? 

A. No. The service priority in favor of currently migratory children does not create a 
blanket rule that they be served ahead of formerly migratory children regardless of 
circumstances. For example, if the needs assessment indicates a difficulty in 
differentiating between currently migratory children in greetest need end formerly 
migratory children in greetest need, the formerly migratory children do not heve "greater 
need" for services. Therefore, currently migratory children must be served ahead of 
formerly migretory children. 

However, if the needs assessment indicates that certain formerly migratory children have 
significantly greeter educational needs then do some currently migratory children, these 
formerly migratory children may be provided services ahead of the currently migretory 
children. 

Q23. Is the fact that significantly more formerly migratory children than currently 
migratory children reside in a State, or a portion of a State, sufficient to support a finding 
that those formerly migratory children have 'significanify greater need?" 

A. No. 
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Q2* Do ch&tren vvhose sctoofng hn 
frose n*o have reguhrty attended school? 

A. Ho. However, in conducting their needs assessments, the SEA and operating 
agency must consider whether children whose schooling has been interrupted may have 
greater need for MEP services because of current or pest migrations, and therefore should 
receive MEP services ahead of other children. (See Section 201 .32(b).) 

Q2S. Who decides whether to serve formerly migratory chSdren with significantly greater 
need ahead of currently migratory chBdren in a particular project the SEA or the operoting 
agency? 

A. The SEA makes this decision through the statewide needs assessment end its 
review end approval of the operating agency's subgrant application. 

Q26. m designing their MEP, what other bash factors must me SEA and Ass operating 
agencies follow, hi adoWon to the needs assessment and service priority requirements? 

A. Among the other factors the SEA and operati.ig agency must consider in designing 
their programs are: 

o the existence of other sources of funding (including local, State and Federal 
funds) and services that ere available to meet the needs of migratory 
children (Sections 201.32(d) end 201.25(c)(3)); 

o whether there are sufficient concentrations of migratory children in each 
area to warrant implementation of a migrant education project (Section 
201.25(e)(1)), and whether the educational needs of these children are 
specific enough to permit the SEA to concentrate services jn meeting those 
particular needs (Section 201 .36(a)(2)); 

o whether the size, scope, end quality of projects will be sufficient to give 

reasonable promise of substantial progress toward meeting the needs of the 
children being served (Section 201 .36(b)); 

o the results of program evaluations (Section 201 .36(c)); and 

o input from parents in the planning, implementation, and evaluation of the 
program (Section 201.35). 
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III. COORDINATION 



The term "coordination" refers to many very different yet related aspects of the Migrant 
education Program including: 

o the statutory framework under which operating agencies and SEAs must 
coordinate services to migratory children at the State and local levels; 

o the requirement In Section 1 202{a)(1 ) of the Chapter 1 statute that 

interstate and Intrastate coordination take place, respectively, between 
States and operating agencies in a single State, In order to Improve services 
to children who migrate from one State or school district to another; 

o the requirement in Section 201 .34 of the MEP regulations that, in planning 
and carrying out programs and projects, SEAs coordinate with other 
programs administered by ED end other Federal agencies; 

o the requirements in Section 201 .36(e) and (f) *f the MEP regulations that an 
operating agency's MEP, and services that it provides for children who are 
handicapped or of limited English proficiency, be coordinated with the 
agency's regular school program (including services provided under the 
Chapter 1 LEA Program); 

o the provisions in Section 1 203 of the Chapter 1 statute that the Secretary 
fund a system for the transfer of educational and health records of migratory 
students, as wall as other types of coordination projects; and 

o the efforts that ED undertakes at the Federal level to coordinate its activities 
with other Federal agencies. 

This chapter discusses interstate coordination, intrastate coordination, interagency 
coordination, and the coordination activities that ED sponsors under Section 1 203 of the 
Chapter 1 statute. 

Statutory Requirements: 

Sections 1202(a)(1) and (2) and 1203 of Chapter 1 of Title I, ESEA 
Regulatory Requirements: 

Sections 201.11(b)(4), 201.30, 201.34, 201.36(e) and (f) and Part 205 
Interagency Coordination 

Q 1. Whet is meant by interstate and intrastate coordination? 

A' Interstate coordination refers to colleboretive activities undertaken by two or more 
States in order to improve the education of migratory children in those Stetes. Intrastate 
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coordination refers to collaborative efforts undertaken by two or more operating agencies 
within a State to improve educational services to migrant children in that state. Areas for 
both interstate and intrastate coordination might include: curriculum, grade placement, 
teaching materials, credit accrual and exchange, services needed by handicapped children., 
dropout prevention, and health problems. Efforts to coordinate MEPs st the interstate end 
intrastate levels often encounter similar problems and issues. 

02. mat does Section 1202(a)(2) of Chapter 1 require in terms of SEA interagency 
coofcSnation? 

A. Section 1 202(e)(2) of the statute requires the SEA to coordinate both the planning 
and implementation of Its program and projects with those administered by other Federal 
agencies that serve migrant workers end their families. 

The statute expressly identifies certain programs with which the MEP must coordinate. 
These programs, and examples of services they might offer, ere: 

the High School Equivalency Program and College Assistance Migrant 
Program (HEP/CAMP), Section 418 of the Higher Education Act. HEP 
assists with recruitment of dropouts. CAMP provides assistance with post- 
secondary education to migratory students. 

the Section 402 Job Training Partnership Act (JTPA) Program, which 
provides stipends for migratory high school youth who participate in MEP 
summer leadership institutes. 

the Community Services Block Grants Act Programs. Migrant Community 
Block Grant Programs provide assistance in the identification and recruitment 
of migratory children. 

the Migrant Head Start Program, which can provide shared fecilities with the 
MEP. 

the Migrant Hearth Program. Migrant Health clinics provide health 
examinations and screenings for migratory children who need them for 
enrollment in school. 

programs administered under Individuals with Disabilities Educstion Act 
(IDEA), formerly known as the Education of the Handicapped Act (EHA). 
These programs serve migratory children with disabilities. 

The stetute elso requires coordination with other appropriate programs. These programs, 
end examples of services they might offer, include: 

the Department of Education's - 

o Adult Basic Education Programs. The Adult Migrant Farmworker end 

Immigrant Education Program provides adult education services to meet the 
special needs of migrant farmworkers end immigrants. 
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o Bilingual Education Programs, which provide services for limited English 
proficient children. 

o Chapter 1 LEA Program, which provides compensatory education 
instructional services. 

o Handicapped Migratory Agricultural and Seasonal Farmworker Vocational 

and Rehabilitative Services Program, which provides vocational rehabilitation 
services to disabled migratory end seasonal farmworkers end services to 
their family members. 

o Educational Resources Information Center (ERIC) Clearinghouse on Rural 
Education and Small Schools, which provides resource materials on 
educational research and practice. 

the Department of Labor's - 

o Migrant and Seasonal Workers Protection Act (MSW°A) Program, which 

monitors the adequacy of wages, housing, and transportation for agricultural 
workers. 

( o Migrant and Seasonal Farmworker Services (MSFW), which provides 
— y outreach, iob referral, training, and referral to other support services to 
migrant and seasonal farmworkers. 

o Temporary Alien Agricultural Labor Certification Program (H-2A Program), 
which provides temporary, foreign farmworkers for employers who meet 
certification requirements. 

the Department of Agriculture's - 

o National School Lunch Program, which provides subsidized lunch services in 
schools for school children who meet certain family size and income 
eligibility standards. 

o National School Breakfast Program, which provides subsidized breakfast 
services in schools for school children who meet certain family size and 
income eligibility standards. 

o Special Milk Program, which provides subsidized or free half pints of milk for 
children in participating public and private schools who meet certain family 
size and income eligibility standards. 

o Special Supplemental Program for Women, Infants and Children (WIC 
Program), which provides food end nutrition services for low income 
pregnant, postpartum and breastfeeding women, and their infants and 
children up to age 5. 
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A more complete Net of the various Federal programs that provide services to migratory 
children and their families is contained in an appendix to the application package. 



Q3. An tite FederaJ programs listed in Section 1 202(e) f 2) of the statute required by law 
to coorolnete so/vices with the MEP? 

A. No. However, migratory children are among those who are eligible for services 
under those programs, and State and local MEP staff should work with the staff of the 
programs to ensure that migratory children receive all of the services to which they are 
entitled. 

04. What should the SEA do H other agencies decline to work with MSP projects or 
claim that they en dhscoumged or prohibited from doing so? 

A. After making contact with those administering these programs, the SEA, et 
minimum, should request a formal response to its request to coordinate services that 
includes the reeson(s) the other agency is unable to work with the MEP. A copy of the 
request and response shoulJ be attached to the State application. 

(25. Aside from those ageides that administer the programs identified in Section 
1202(a)(2), an then other egendes and organizations that off er services that might 
benefit MEPs operated at the State or local levels? 

A. Yes. SEAs ere encouraged to expand coordination efforts to any local. State, or 
Federel program that offers services to migratory children and their families. The Office 
of Migrant Education has compiled a national directory of organizations that provide 
services to migrants and seasonal farmworkers end their families. A copy of this directory 
is available from the Office of Migrant Education, upon request. 

Q6. How might an SEA for operating agency) undertake its coordination responsibilities? 

A. An SEA (or operating agency) might identify a need for coordination either from the 
results of the annual needs assessment or because, in designing its projects, it learns that 
needed services are available from another agency. After doing so, the agency would 
contact the staff of the other programs to discuss services that each program provides snd 
how formal and informal coordination might occur. If discussion results in e formal 
agreement or letter of understanding, that agreement would identify the specific services 
that each program will offer to migratory children, or to MEP administrators, teechers, or 
other personnel. 

SEA and operating agency staff should consider contacting these other service agencies 
when those agencies are planning their own programs and projects, generally at least a 
year before coordination of services is to occur. 

Q7. May one of an SEA 's operating egendes refuse to coorolnete its MEP services with 
an MEP operated by other agencies inside or outside the State? 

A. No. If it does, the SEA likely will be out of complisnce with the statutory 
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requirement that it coordinate services to migratory children. The SEA may require 
operating agency cooperation and may take corrective action, including suspension of 
further aubgrants, to ensure that operating agencies work together. 

0& What is ED doing at the Federal level to help facilitate better coordination of Federal 
programs that can benefit migrant chOdren? 

A. The Office of Migrant Education participates in a Federal interagency Committee on 
Migrants that includes officials from the other Federal agencies listed in Section 1 202(a)(2) 
of Chapter 1 . 

Committee meetings are held to (1 ) exchange information about Federal programs that 
provide services to migrant farmworkers and their families; (2) examine pertinent 
legislation, regulations, policy guidance, and statistical information; and (3) encourage the 
establishment of interagency agreements that promote closer coordination among agencies 
offering complementary or similar services. Through these meetings, ED has jntered into 
formal Federal interagency agreements with the U.S. Department of Hearth and Human 
Services and the U.S. Department of Agriculture. 

Coordination With Chapter 1 LEA Programs 

09. Many migratory children are also eligible to receive services under the Chapter 1 
LEA Program. Must LEAs serve eligible migratory chBdren with MEP funds? 

A. No. In order to optimize the effective and efficient use of funds awarded under 
both Chapter 1 programs, SEAs and operating agencies (LEAs) may meet the needs of 
educationally deprived migratory children by providing any combination of services funded 
by the Chapter 1 LEA and the Migrant Education Program. Because the MEP is State- 
operated end the LEA Program is LEA- operated, SEA end LEA staffs administering each 
program must work together to ensure that both programs' funds are used effectively. 
Any LEA decision on use of funds must be approved by the SEA through its approval 
processes for the Chapter 1 LEA and MEP subgrant applications. 

In designing and implementing joint Chapter 1 programs, the SEA and LEAs must comply 
with the following program requirements: 

o The use of MEP funds must be based on annual statewide and local needs 
assessments. The MEP statewide needs assessment must assess the 
special educational needs of ail migratory children across the State, taking 
into account the service priorities favoring currently migratory children, 
whether or not e child is educationally deprived and attending a Chapter 1 
LEA program eligible school. (See Section 201.31(a).) 

o The use of Chapter 1 LEA Program funds must be based on an annual LEA 
needs assessment. The Chapter 1 LEA Program needs assessment must 
determine the special educational needs of aJI educationally deprived children 
in eligible attendance areas, including educationally deprived children eligible 
for the Chapter 1 MEP. (See Section 200.31(b).) 
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o Before en SEA approves any joint funding, the SEA end LEA must design 

programs that take into consideration: 1) the special educational needs of ell 
migratory children in the State who reside in areas of the State or LEA not 
served by Chapter 1 LEA projects; end 2) the needs of migrant children for 
support services that the Chapter 1 LEA Program does not provide. 

o An SEA and en LEA may agree to use MEP funds to meet the special 

educational needs of migratory children who attend Chapter 1 LEA Program 
schools. However, if they do so, the SEA end LEA must ensure that any 
educationally deprived migratory children attending these schools - whose 
special educational needs wW not have been met with MEP funds - wilt be 
eligible for Chapter 1 LEA Program services on the same basis as any 
educationally deprived non-migratory child. 

These procedures mey not be used as a means to discriminate against any migratory child 
in the provision of Chapter 1 LEA Program services. 

0/0. In the implementation of joint programs, may Chapter 1 LEA and MEP funds be 
commingled. La., combined so that the funds lose that separate identities? 

A. No. Sections 1201(a) and 1202(a)(1) of the Chapter 1 statute require that MEP 
program funds be used exclusively to provide services to migratory children. 

Q11. in schools that have schooiwide projects under Section 1015 of the Chapter 1 
statute, may MEP funds be combined, or otherwise commingled, with Chapter 1 LEA 
Program funds? 

A. No. While Section 101 5 of the Chapter 1 statute relieves an LEA that operates a 
schooiwide project of requirements regarding commingling of funds, it does not apply to 
the MEP. MEP funds may not be combined with Chapter 1 LEA Program funds in any way 
that would permit them to lose their separate identity or be used to benefit non-migratory 
children. 

Q12. Does this mean that MEP funds cannot be used in schooiwide projects? 

A. No. Provided that MEP funds are expended exclusively for the benefit of migratory 
children, they may be used in a schooiwide project. Indeed, these MEP-funded services 
should complement the services provided in the schooiwide project. 

The Migrant Student Record Transfer System (MSRTS) 

Q13. Whet is the MSRTS? 

A. MSRTS is an acronym for the Migrant Student Record Transfer System, a national 
computerized telecommunication system met stores and transfers academic, health, and 
other education records end menagement information on migratory children for States and 
operating agencies on request. (See Section 1 203(a)(2).) 

26 



34 

ERIC 



Q14. Why was MSRTS developed? 



A. The system was developed to provide timely academic and health information to 
school districts on migratory children who may enrol) in different school districts as they 
migrate from one location to another within a State or between States. 

Q1S. When was the MSRTS developed, and whet is the current legal authority for fts 
admkuStfmUon and operation? 

A. The MSRTS, developed jointly by ED and the SEAs, began operating in 1972. In 
1978, Congress authorized ED to enter into a contract for the formal establishment of the 
MSRTS, end, in each reauthorization of the MEP, Congress has authorized ED to maintain 
the MSRTS contract. The current authorization is in Section 1 203(a)(2) of the Chapter 1 
statute. 

Q16. How is the MSRTS funded? 

A, ED funds the MSRTS by contract. Funds to support the contract come from an 
amount that is set aside from the annual MEP appropriation for Section 1 203 coordination 
activities. (See Section 1203(a)(2)(A) and (b).) 

017. Do ati SEAs and operating agencies have a responsibly to participate in the 
MSRTS? 

A. Yes. This is because both a State's level of funding and the level of services it 
provides to migratory children depend, in part, on the quality of MSRTS data that is (1) 
used to determine the FTE number of migratory children who reside in each State; end (2) 
included in students' academic and health records that are transferred between school 
districts. (See Sections 201.1(b) and 201 .20(a) of the MEP regulations.) 

Q 18. What constitutes SEA and operating agency participation In MSRTS? 

A. Participation means entering into the MSRTS, on a timely and accurate basis, the 
most current academic, health, enrollment, and withdrawal information available for all of 
the agency's migratory children. It also means entering into the MSRTS basic identifying 
and residency information on each migrant child that is used to generate, for funding 
purposes, the FTE number of migratory children residing in each State. 

Q19. Should aB the children identified and effgible in a State be entered in the MSRTS, or 
only those who participate in or are served by the State MEP? 

A. Because State funding is based on the total number of migratory children who 
reside in the State, not the number of children who participate in the MEP, all migratory 
children in the State who have been identified and determined to be eligible for the MEP 
should be entered in the MSRTS. (See Section 201.20(a)(2).) 
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020. Does a chffdhave to be entered to the MSRTS in order to receive MEP services? 

A. No. To receive MEP services, the basis for a child's eligibility must be recorded on 
e certificate of eligibility (COE). (See Section 201.30 end Chapter V - ELIGIBILITY .) Once 
this is done, the child may receive MSP services whether or not the child is entered into 
the MSRTS. However, the SEA end operating agency still retain their own responsibilities 
to transmit information on the child to the MSRTS. (Sea Q.18 of this chapter.) 

021. Whet h the Femffy Educational Rights end Privacy Act of 1974 (FERPA) end how 
does k effect en education agency 's decision to transfer e cMd's ecedemfc records to 
mother education agency through the MSRTS? 

A. FERPA (Section 438 of GEPA) is a Federal statute that establishes the rights of 
parents to examine and question the content of their children's school records, end 
restricts the transfer of school records without parental permission, it epplies to any local 
operating agency that receives Federal funds. Under FERPA, education agencies that 
maintain education records of enrolled students may release these records to other school 
officials who have been determined to have legitimate educational interests, and to 
officials of other school systems in which the student seeks or intends to enroll, without 
the written consent of the parent. However, before transferring any records to another 
school system, the education agency must neve adopted a written policy on the transfer 
of records. Parents annually must be notified of this policy, end it must be readily 
available to them. In addition, FERPA gives parents e right to be notified of the transfer, 
receive a copy of the record if desired, end have en opportunity for a hearing to challenge 
the content of the record. 

Q22. If the parent or guardian refuses to permit the transfer of a migratory child's 
records, does the refusal affect the child's eOgibiffty for services? 

A. No. 

023. What types of "MSRTS-retated" documents should the SEA retain for audit 
purposes? 

A. An SEA should retain the following types of documents to demonstrate to e 
program monitor or auditor thet (1) only eligible migratory children were counted or served 
by the MEP; end (2) the SEA fully performed its responsibility to participate in the MSRTS: 

o certificates of eligibility (COEs). COEs must include informetion sufficient to 
establish the basis for the child's eligibility for the MEP as a currently or 
formerly migratory child. 

o any other pertinent "MSRTS-related" documents that confirm the quality of 
the SEA's participation in the MSRTS, such as: 

(1 ) intermediate forms that are used between the time of completion of the 
MSRTS enrollment forms end actual transmittal of the information to the 
MSRTS; 
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(2) any other forms that are used to relay updated information through the 
data entry specialist to the MSRTS; 

(3) the resulting MSRTS student records themselves; and 

(4) any formal procedural instructions mat are provided to project personnel 
or data entry specialists with respect to their use of the system. 

Note: To the extent that any of these records can be obtained directly from the 
MSRTS, the SEA does not need to maintain duplicates. However, the SEA will be 
held responsible should they be needed and MSRTS is unable to provide them. 

(See Sections 201. 30(0(1 H2) and 80.42 of EP^AR.I 

024. Does fna information on moratory chBdren entered hi the MSRTS constitute 
information that is coffected or sponsored by the Department? 

A. No. The information that MSRTS collects is not subject to prior Federal review to 
ensure that the information collected is the minimum that is necessary under the MEP 
statute. (See Section 1203(a)(2)(D) of Chapter 1.) 

025. May £D gain access to individual student records contained in the MSRTS, and may 
it grant permission for the use or release of MSRTS records and information to individuals 
or groups? 

A. No. Under the terms of the MSRTS contract, ED does not have, nor can it grant, 
access to individual student records in the MSRTS. The decision to release information 
from the MSRTS must be made by the SEA and the operating agencies based upon 
established policies that govern the use of the data and privacy conditions. However, the 
Secretary and the Comptroller General of the United States, and any of their duly 
authorized representatives, have access to the records for audit purposes and examination. 
(See Section 437(b) of GEPA.) 

026. What rofe does the MSRTS play in the identification and recruitment of effgib/e 
migratory chBdren? 

A. None. Each State is responsible for identifying and recruiting eligible migratory 
children for the program. The MSRTS is responsible only for the receipt, storage, end 
transfer of the data that the States provide. (See Section 201 .30.) 

027. What are the basic Federal, SEA, and operating agency responsibilities m the 
administration and operation of MSRTS? 

A. As required by the statute, ED is responsible for contracting with an SEA to operate 
a system so that (1 ) records of migratory students may be transferred between States and 
operating agencies; and (2) the best data on the PTE number of migratory children residing 
in each State may be provided to the Secretary for State funding purposes. ED also 
negotiates contract terms that permit the MSRTS to generate various types of statistical 
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Information that are used by MSP officials at the local, Stats, and Federal levels. Once the 
contract is awarded, ED is responsible for monitoring the contractor's administration of the 
contract to ensure that the contract requirements are implemented in an efficient and 
effective manner. ED is also responsible for monitoring the SEAs' established policies end 
procedures to ensure SEA participation in MSRTS. (See Sections 1 203(e)(2)(A) of Chapter 
1 end 80.40(e) of EDGAR.) 

SEAs are responsible for developing end implementing policies end procedures governing 
the identification and recruitment of eligible migratory children, entering accurate 
information into the MSRTS on the children's residency and project enrollment, and 
ensuring that eccurate and complete academic and health information is transmitted in e 
timely end effective manner to the central MSRTS data bank so that it is available for 
transfer to other States and operating agencies upon request. These SEA policies end 
procedures must be consistent with information contained in en approved SEA application. 
(See Sections 1201(b) and 1202(a)(1) of Chapter 1 end Sections 201.1(b) and 201.30(c) 
of the MEP regulations.) 

Operating agencies ere responsible for implementing the SEA policies end procedures. (See 
Sections 201.1(b). 201.17(b) and 201.30(c).) 

028. Can special education data on migratory cfiffdren with dtssbfJfties be entered into 
the MSRTS? 

A. Yes. However, under the present MSRTS process, the transfer of special education 
data is limited to a contact name, address, and telephone number at the previous locetion 
where special education services were provided to the child. Subject to compUence with 
the general requirements of the Family Educational Rights and Privacy Act (see 021 of 
this chapter), another education agency mey then directly contact the agency entering the 
information to arrange for the exchange of more detailed information regarding evaluation, 
individualized education programs (iEPs), and other information relevant to services the 
child mey need. MSRTS transfer of specie) education data is limited due to the sensitivity 
of the records end the need to safeguard the privacy rights of children with disabilities. 
(See Sections 1203(e)(2)(A) of Chapter 1 end 201.1(b) of the MEP regulations.) 

Section 1203 Coordination Prefects 

029, How do the requirements for coordination in Section 1203 of Chapter 1 differ from 
coordination required in Section 1 202(a) (V and (a)(2)? 

A. Section 1 203 directs the Secretory to ewerd special grants or contracts to SEAs for 
activities that improve the interstate and intrastate coordination of educational programs 
available for migratory students. Section 1 202(a)(1 ) end (2) contain general requirements 
governing interstate, intrastate, and interagency activities thst each SEA must implement 
as part of its program and out of its reguler MEP allocation. 

Q30. for what period of time are Section 1203 grants and contracts awarded? 

A. Except for the MSRTS contract, which beginning in 1 992 is to be awarded for up to 
four years, each grant or contract is awarded for a period of up to three years. However, 
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funds ere made available only on an annual basis. 

031. Does Section 1203 contain any required activities? 

As Yes. The Secretary must award a grant or contract to an SEA to develop and 
establish a national program of credit exchange and accrual for migratory students. In 
addition, under Section 1 203, an award to support a Migrant Student Record Transfer 
System must be made as a contract rather then e grant. 

032. How are other Section 1203 activities determined? 

A. First, the Office of Migrant Education consults and seeks agreement with the States 
on the activities that might be carried out as grants or contracts under the Section 1203 
authority. Then, the Department publishes a notice in the Federal Register of proposed 
grant priorities and solicits public comment. Finally, after review of the public comments, 
the Department publishes absolute priorities for the program and, depending on the 
amount of funds available, invites grant applications that respond to one or more of the 
priorities. Grant applications for Section 1 203 activities must address the requirements in 
Part 20S of the regulations. 

033. Whet is the rote of the Program Coordination Centers (PCCsJ m Section 1203 
coordination? 

A. The PCCs were established and funded under Section 1 203 to strengthen the 
cepecity of SEAs end LEAs to coordinate efforts designed to meet the educational needs 
of migrant children. The PCCs try to identify end resolve problems between State and 
local MEP projects and collect end disseminate information on exemplary programs and 
practices that improve the inter- end intrastate coordination of services. In consultation 
with the SEAs, the PCCs conduct MEP coordination activities between and among State 
end local MEPs, and any of the following: MSRTS, the National Association of State 
Directors of Migrant Education (NASDME), HEP Projects and CAMP Projects, the HEP- 
CAMP Association, other Section 1203 coordination projects, Migrant Education Even 
Start Programs, Chapter 1 Technical Assistance Centers end Rural Technical Assistance 
Centers, ED's Office of Migrant Education, and other Federal programs. 

034. What types of coordination activities do the PCCs conduct? 

A. Specific PCC coordination activities include: dissemination of curriculum materials; 
collection end dissemination of State-specific resource materials on available education and 
support services for migratory children: interstate workshops designed to overcome 
existing State barriers to the use of common curricula, assessment methods, standard 
graduation requirements and migrant child development activities; end help in developing 
or expanding interagency collaboration that can enhance the interstate or intrastate 
delivery of supportive services to migratory students. 
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Q35. Who may apply for Section 1203 grants or contracts? 



A. Only SEAs are eligible to apply. 

Q36. How much money may B> use to support Section 1203 activities? 

A. To support Section 1 203 activities, the Secretary is authorized to reserve not less 
than $6 mHlion nor more than 5 percent of the total amount appropriated for the MEP 
under Section 1201. 
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IV. IDENTIFICATION AND RECRUITMENT 



Identification and recruitment are critical activities because each SEA's MEP funding is 
based, in part, on its annual count of the full-time equivalent number of eligible migratory 
children, and children may not receive MEP services without this record of eligibility. 
The SEA is responsible for the identification and recruitment of ell eligible migratory 
children in the State, including securing pertinent information for a Certificate of Eligibility 
(COE) which records the basis of a child's eligibility, in addition, the SEA is responsible for 
implementing procedures, as part of a system of quality control, that ensure the 
correctness of the information recorded on the COEs. Recording the basis of e child's 
eligibility on e COE is usually, but not necessarily, done through an Interview . th the 
child's parent or guardian. This chapter addresses the ways in which SEAs at ^ operating 
agencies can meet their responsibilities for correctly identifying end recruiting eN eligible 
migratory children in their States. Related issues about how children are determined to be 
eligible in the MEP are addressed in Chapter V - ELIGIBILITY. 

Statutory Raoulramants: 

Section 1201 (b)(1) end (2) of Chapter 1 of Tide I, ESEA 
Rspulmtorv Raoukamanta: 
Sections 201.3 and 201.30 

Q1. What do we mean by the forms "identification and recruitment " (l&W? 

A. Identification means determining the presence and location of migratory children. 
Rftcruitmant means securing necessary information about each child, recording the basis of 
the child's eligibility on e COE, end entering the eligible child in the MSRTS. The SEA is 
responsible for the identificetion end recruitment of all eligible migretory children in the 
State. 

02. Why is l&R an important and unique aspect of the Migrant Education Program? 

A, Many migratory children would not fully benefit from school, and in some cases, 
would not attend school st ell, if the SEAs did not identify end recruit them into the MEP. 
This is particularly true of currently migratory children who may be more difficult to locate 
then formerly migretory children but who have priority in receiving MEP services. 

In addition, an active stetewide l&R process underlies the SEA's responsibilities to: 

o determine ereas where migrant families reside (Sections 201 .25(a) >.nd 
201.32(e)(1) end (5)); 

o determine areas of the State to be served (Sections 201 .25(a) 
and 201.32(e)(1) end (5)); 
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o oversee the State's and operating agencies' annual needs 
assessments {Section 201.32); 



o serve migratory children according to their relative educational 
need (Sections 201.32(a)(5) and 201.36(a)(1)); and 

o determine the types of services that are most responsive to 
the special educational needs of the State's migratrry children 
(Sections 201.32(a)(6) and 201.36(a)(2)). 

Q3. What methods or strategics should an SEA consider in meeting its responsibfffty to 
identify aff effgAfe migratory children throughout the State? 

A, Among the strategies that the SEA should consider are efforts to - 

o identify and map the locations of agricultural and fishing areas 

throughout the State. The U.S. Departments of Agriculture, Labor, and 
Commerce, and the State Office of Employment Security, can assist in many 
cases. 

o obtain and maintain current information on the State's agricultural and 
fishing activities, end determine for each (1) areas of the State in which 
concentrations of migratory labor exist; and (2) peak employment periods. 
Growers, the Stats Office of Employment Security, and the U.S. 
Departments of Labor or Agriculture may be able to assist. 

o consult with officials administering the Women, Infants and 
Children (WIC), Migrant Health, Migrant Labor, Migrant 
Headstart, Community Service Block Grant, and other 
programs about the locations of migrant workers and families 
whom those progtams serve. 

o locate and maintain current lists of migrant housing in each 

area of the State. State and Federal Departments of Health (or 
Health and Human Services) and Labor may have lists of 
migrant camps. The lists that the SEA maintains should 
include housing that typically is used by migrants in towns and 
cities. 

o determine, using these and other sources of information, what 

resources -- personnel and financial - are needed to locate migrant 
families. The SEA might then develop and implement procedures 
to utilize all available resources (e.g., State and local officials, 
recruiters, parent advisory councils, Migrant Headstart, Migrant 
Labor, civic organizations, Migrant Health, etc.) to identify all 
eligible migratory children in the State. 
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o evaluate periodically the effectiveness of the State's identification 
efforts, and revise procedures as necessary. 

Once the SEA successfully has used methods such as these, it might be able in 
succeeding years merely to update its information on the location of migratory children. It 
could do so, for example, through periodic spot-checks for changes in agricultural or 
fishing activities, housing patterns, or non-MEP program participation. 

04, What are the SEA 'a respons/bffiies for statewide recruitment? 

A. After identifying migratory children throughout the State, the SEA can recruit them 
es eligible for the MEP. In doing so, the SEA and its operating agencies ere responsible for 
implementing procedures that ensure the correctness of the information used to determine 
that each child is a migratory child under the MEP definitions in Section 201 .3. The SEA 
can meet this responsibility if it: 

o implements a formal process designed to ensure the reasonable accuracy of 
written eligibility information; 

o adequately trains and guides recruiters in practical and, to the extent 

possible, uncomplicated ways to implement the MEP's eligibility process; 

o develops end implements procedures to utilize all available resources to 
identify and effectively recruit all eligible migratory children in the Stete; 

o plans and implements e process to ensure the quality of its recruiters' 
eligibility decisions; and 

o evaluates periodically the effectiveness of its recruitment efforts 
and revises procedures, if necessary. 

QS. What are the primary responsibilities of an interviewer/recruiter? 

4. The recruiter's primary responsibilities are to 0) interpret information provided by 
parents, guardians, and others; and (2) record on a COE, accurately and clearly, 
information that establishes e child to be a currently or formerly migratory child under the 
regulatory definitions in Section 201 .3. In all cases, the recruiter, rather then the parent or 
child, determines the child's eligibility on the basis of Federal regulatory definitions and 
policies that the SEA implements through formal procedures. 

Because the SEA is responsible for all recruiter determinations of MEP eligibility, the 
information recorded should be specific enough to be understood by a knowledgeable 
independent reviewer. Information on what EO sees as appropriate for a COE - what it 
should contain, how it should be completed, and the use of a comment section to explain 
information that otherwise would not be clear from the face of the COE - is addressed in 
Chapter V - ELIGIBILITY and in the National COE Form and Instructions at the end of that 
chapter. 
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In order to work effectively, recruiters should have an adequate knowledge of: 

o basic MEP eligibility requirements; 

o local agricultural and fishing production and processing; 

o languages spoken by migratory workers; 

o cycles of seasonal employment and temporary employment; 

o local growers and fishing companies; 

o local roads and locations of places where migrants typically live; 

o the MEP offered by the local operating agency; 

o the local school system, and how recruitment of migratory children 
operates in that system; and 

o other agencies that can pro ide services to migratory workers end their 
families, such as Migrant Health, Migrant Labor, W1C, and Migrant 
Heedstart. 

The process of recruitment through interviewing of migrant parents or guardians requires 
careful training, planning, cultural sensitivity, knowledge of the MEP, and excellent 
communication skills. See, L. Johnson, National Identification and Recruitment: Recruiter's 
Guide (1989), prepared by the Pennsylvania Department of Education under contract with 
ED. 

0& How does Information that a recruiter records on each eligible migratory chffd get 
entered into the MSRTS? 

A. As each child is recruited into the program, information on the child is recorded on 
a COE. The school enrollment, eligibility, and residency information from the COE form is 
then forwarded to a data entry specialist employed by the State MEP who transmits the 
information to the MSRTS. Included in the transmission is a residency date which the 
MSRTS uses to calculate FTE credit for funding purposes. 

07. is the SEA required to implement a quaffty control system to ensure the correctness 
of recruiter's eUgibSty determinations? If so, what is meant by 'quality controT? 

A. Yes. Section 201 .30(c) provides that "(tine SEA end its operating agencies are 
responsible for implementing procedures that ensure the correctness of the information on 
which they and the MSRTS or other system rely." "Quality control" refers to the 
procedures that the SEA designs and implements for doing so. Without some type of 
quality control system, neither the SEA nor its operating agencies will have a reasonable 
basis for knowing whether the children who are recruited are, in fact, migratory children. 



36 

u 

ERIC 



OA Why do the MB* regulations m Section 201.30(c) require that each SEA implement 
a qvatity co/rtroi system? 



A. The quality of a State's eligibility determinations is important both to programmatic 
decisions about who may and may not receive MSP services, and to fiscal decisions about 
the size of the State's MEP allocation. The regulations require each SEA to implement 
quality control procedures so that ED and the SEA have confidence in the information used 
to make bet 1 , kinds of decisions. 

OS. Why should each SEA adopt quality control procedures? 

A. First, these procedures will help the SEA ensure that its count of eligible migratory 
children is within the 5 percent error rata permitted by Section 12011b) of the Chapter 1 
statute. Second, they complement a system of identification and recruitment that, to the 
maximum extent possible, defers to thorough, reasonable, and consistent decision-making 
that recruiters should use when making MEP eligibility determinations. Finally, if these 
determinations ere audited, the SEA's evidence that it has implemented quality control 
procedures can help to resolve audit concerns, as well as lessen the auditor's need to re- 
interview parents or guardians to determine whether the State's COEs contain accurate 
information. 

Q10. What does ED consider to he the components of an acceptable SEA system of 
quaffty control? 

A. A quality control system should include at least the following components: 
o sound training for recruiters on various aspects of the job including: 

a. filling out all sections of the COE; 

b. MEP eligibility definitions, end appropriate ways to use them to 
determine e child's eligibility; 

c. the types of situations that need additional narrative or 
documentation, beyond what is normally recorded on the COE, 
to demonstrate thet the children are eligible; 

d. the use of acceptable studies, if available, of the State's agricultural and 
fishing industries as guides for recruiters in determining whether e worker's 
employment mey be in e temporary or seasonal agricultural or fishing 
activity; 

e. the decision-making process that recruiters should use, consistent with 
Federal definitions and SEA-adopted procedures, to determine each child's 
eligibility; and 

f. knowledge of local agricultural and fishing production and processing, local 
growers, processors and fishing companies, the MEP program offered by the 
locel operating agency, and other factors as noted in Q.5 of this chapter; 

o a designed reviewer for each COE to ensure that, based on recorded data, the 
child is eligible for MEP services and may be entered into the MSRTS; 




o a formal process for resolving eligibility questions raised by recruiters and their 
supervisors, and for transmitting responses to ail local operating agencies in 
written form; 

o a process for reviewing, at least annually, completed COEs. This 
process should include: 

a. review by qualified individuals of all COEs for sufficiency of 
the written record or a similar review of a statistically random 
sample representative of the regions and types of migratory 
activities in the State; 

b. a process for corrective action, as needed, to eliminate the causes of 
insufficient information on COEs, and transmit appropriate corrections to 
MSRTS; end 

c. methods for reviewing with recruiters the basis for the information they 
recorded on or attached to COEs; 

o apart from the on-going supervisory review of completed COEs (step 2), a plan 
for qualified SEA staff, or staff responsible to the SEA, to monitor et leest 
annually, the identification and recruitment practices and procedures used by 
recruiters; 

o documentation that supports the SEA's implementation of this process, end its 
records of actions taken to improve the system where periodic reviews end 
evaluations indicate a need to do so; and 

o a process for implementing corrective action in response to internal audit 
findings and recommendations. 

Q11. Must the supervisor who reviews each completed COE (step 2 in the above 
process) be a State official? 

A. The SEA may select anyone (someone from the operating agency, a contractor, or 
an SEA official) to review COEs for sufficiency of the information used to determine 
eligibility provided that this person is qualified and understands the eligibility requirements 
in Section 201.3. 

Q12. Does ED consider re-interviewing of parents and guardians who provided 
information to the recruiter onginaOy to be a necessary part of an acceptable system of 
quaffty control? 

A. No. However, re-interviewing can help ensure, in the case of an audit, that 
eligibility determinations are correct. 

Q13. What special rules govern recruitment of migratory children at stopover sites? 

A, The only special requirement governing recruitment at stopover sites is that, when 
a family is in transit to another State to seek employment, the recruiter must obtain flu. 
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expected date of the child's departure from the stopover site. That departure date, 
typically one or two days after the child arrived at the site, must be recorded on the COE 
end reported to the MSRTS so that, under Section 201 .20(a)(3), the State receives FTE 
residency credit only for the period that die chHd is at the stopover site in the State. If the 
child's family is in transit to a location within the stopover site State where employment 
win be sought the SEA may enroll the child as a resident of the State. For those children, 
there are no special rules effecting recruitment at stopover sites. 
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Chfldren who ere currently migratory or formerly migratory, and nave had the basis for 
their MEP eMgibtfity properly recorded on a certificate of eligibility (COE), may receive MEP 
services. The terms "currently migratory ch»d" and •formerly migratory chHd" are defined 
in Section 201.3 of the MEP regulations. According to those definitions, designation as a 
currently migratory chHd or formerly migratory child is baaed on whether or not a move 
was made within the past 12 months "to enable" the child or a member of the child's 
immediate family "to obtain temporary or seasonal employment In en agricultural or fishing 
activity." Determining whether these children meet these definitions often is difficult, and 
depends upon a recruiter's assessment of information presented by a parent or other 
family member, guardian, grower, or other individual. The Instructions to the National 
Certificate of Eligibility (COE) at the end of this chapter contain interpretations and 
procedures that ED has adopted for (1) determining whether a child meets the definitions 
in Section 201 .3; and (2) recording necessary information on a COE. 

The following information concerns aspects of MEP eligibility that are not included in the 
Instructions to the National COE. 

Statutory Reauinunantg- 

Sections 1201 and 1202(b) end (c) of Chapter 1 of Title I, ESEA 
Remdatorv Reaufmments- 

Sections 201.3 and 201.30 

Q1. How do the MEP regulations define "ch&dren" in terms of the definitions of 
"currently migratory chBd~ and "formedy migratory child?" 

A. As defined in the MEP regulations, "children" means preschool children, end those 
persons up through age 21 who are entitled to a free public education through grade 12. 
Therefore, children who have gredutted from high school or have obtained a GEO are not 
eligible to be counted or served by the MEP. 

02. How is a currently migratory child defined? 

A. A currently migratory child is one whose parent or guardian is a migratory 
agricultural worker or a migratory fisher, end who moved within the past 12 months from 
one school district to another to enable the child, the child's parent, guardian, or a member 
of the child's immediate family to obtain temporary or seasonal employment in an 
agricultural or fishing activity. (See Section 201 .3 for the special rule for States with only 
one school district, end the special exception for children of migratory fishermen who 
reside in very large school districts.) 

A child of a parent or guardian who is a migratory agricultural worker or fisher is 
considered currently migratory and eligible for the MEP if, within the past 12 months, the 
child moved from one school district to another: 
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o with, or to join, a parent or guardian or another member of his or her 

immediate family who moved to obtain temporary or seasonal employment 
in an agricultural or fishing activity; or 

o with, or to join, a parent, guardian, or member of the child's immediate 

family to enable the child to obtain temporary or seasonal employment in an 
agricultural or fishing activity. 

In addition, a child of a parent or guardian who is a migratory worker is designated as 
currently migratory and eligible for the MEP if, without the parent or guardian: 

o the child has moved annually to obtain qualifying employment after having 
previously been eligible under the above conditions. 

03. Does this moon that fear**?* chSdren of migratory workers, for example, may 
continue to be eUgibie for MEP services if they migrate without e parent or guertSen et 
hast ones a yam? 

A Yes. 

04. Ara there any differences between chBdren who ara etigfble to racahra MEP services 
and those who ere c o u nte d for State funcMng purposes? 

A. Yes. Children who can receive MEP services include any child, birth through age 
21 , who has met the definitions of a currently or formerly migratory child contained in 
Section 201 .3. However, children may generate FTE credit for State funding purposes 
only if they are 3 years of age or over. 

05. What is involved 'm e "move from one school district to enother?" 

A. A move from one school district to another involves a change of residence from one 
location, which may be either the migratory worker's permanent home or a temporary 
place of residence established while the worker is looking for employment, to a location in 
another school district. 

06. Are there any specMi rufes that affect moves of migratory fishers? 

A. Yes. In attempting to determine e fisher's eligibility, it mey be necessary to 
consider the fisher's boat as both a residence and a means of conveyance. Hence, for a 
fisher to be considered as having made a move, the worker must have moved his or her 
boat (residence) either across schooi district boundaries (to the extent that State law 
establishes boundaries on water) or at least 20 miles in school districts of more than 
18,000 square miles. 

07. What is a "quaSfyktg move?" 
A. A move is qualifying if: 




o it is a move across school district boundaries; 

o the worker, as a result of the move, is seeking or engaged in qualifying 
employment; ox 

o the worker or the worker's chUd moved to find qualifying work believed to 
be available, but upon arrive) in the new location he or she found that it was 
not available and, consequently, either became unemployed or engaged in 
non-qualifying work; and 

o the worker dearly did not move to the district for the purpose of relocating 
there on a permanent basis. 

(See explanations of Temporary/Seasonal Employment" and "Agricultural/Fishing Related 
Activity," items 14 end 1 5, in the Instructions for the National COE at the end of this 
chapter.) 

08. May an S£A identify and recruit a chMdas currently or formerly mtgmtory in the 
chSd's currant State of residence based on a guafffyfng move that occurred In another 
state within the last six years? 

A Yes, if the interviewer can obtain a date on which the qualifying move occurred. 

&2&> The Instructions to the National COE refer to this date as the "Qualifying Arrival 
Oats" (QAD). Formerly, this date commonly was known as the date of the last qualifying 
move (LQM). 

Provided that the QAD was within the preceding six years, the child may be eligible for the 
remainder of the six-year period (up to one year as a currently migratory child and five 
years as e formerly migratory child). Often, the parent, guardian, or another responsible 
oerson wiN be able to provide the QAD for that family during the eligibility interview. At 
other times, a recruiter may be able to use MSRTS records to help identify when the most 
recent QAD occurred; an SEA Date Entry Specialist can make this inquiry of the MSRTS. 
In either case, the SEA must record the dete end information on that move on e COE. 

09. When is a chMd considered to be formerty migratory? 

A. A child is formerly migratory if (1 ) in the 1 2 months since he or sha wes, or could 
hove been, counted as currently mimatnrv the child does not make e subsequent 
qualifying move; and (2) his or her parent or guardian has given consent to having the chad 
considered to be formerly migratory. A child may remain a formerly migratory child for up 
to five years after he or she lest migrated. The COE used to record the reasons for 
determining that 8 formerly migratory child is eligible for the MEP must indicate the basis 
for concluding that the child met the definition of e currently migratory child in Section 
201 .3 at least once during the preceding six years. 
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Q10. Can a chM who has never been identified as a currently migratory chM be 
recruited as a formerly migratory chHd? 



A. Yes, provided that the SEA records on a COE the basis for 8 determination that, 
during the preceding six years, the chHd could have qualified as a currently migratory child 
under the MEP definitions. In such a case, the chHd would retain MEP eligibility as a 
formerly migratory child for the remainder of the five-year period, or until he or she (1) is 
subsequently recruited as a currently migratory chHd; or (2) is no longer a "child." (See 01 
of mis chapter.) 

Q11. Sometimes, a chad's etg&mty status change from 'currently migratory' to 
'formerfy migratory' kt the mkkBa of a project or school tarm. fa the chao* to continue to 
racai¥a services during that school farm, is ft necessary to secura parental consant to 
changa tha chffd's migratory status? 

A. No. An SEA may continue to provide services to the child for the remainder of the 
school term without obtaining permission from s parent or guardian to designate the chHd 
as formerly migratory. However, since the child is no longer currently migratory, parental 
concurrence should be obtained es soon as possible, end must be obtained before the child 
can receive MEP services during the following school term. 

/vote: A child in this situation should be classified as a currently migratory child for 
evaluation reporting purposes. (See Chapter XI • EVALUATION, 026.) 

Q12. To be considered a formerfy migratory chBd, must a migrant youth who is no longer 
a minor under State law have the concurrence of a parent or guardian? 

A. No. Tha parental concurrence requirement in Section 1 202(b) of Chapter 1 
provides migrant parents and guardians en opportunity to decide whether they want their 
non-migrating minor children to be considered as migratory. There is no reason to require 
parental concurrence when the chHd is no longer a minor - that is, when, in the State in 
which the youth resides, he or she has reached the ege of majority. 

Q13. To be considered e currently migratory chBd, must every youth who is no longer a 
minor under State low (or is a hgaOy married migrant youth of any ege) have e parent or 
guenSen who is or has been a moratory agricultural worker? 

A. Yes. The definition of currently migratory child in Section 201 .3 of the program 
regulations, which Section 1202(c) of the Chapter 1 statute requires ED to retain, provides 
that the child's parent or guardian must be, or have been, a migratory agricultural worker 
or a migratory fisher. 

014. When does die S percent error rate mentioned hi Section 201.30(d) and (e) epply to 
etfgibiffty determinations? 

A. The regulatory provisions provide that the 5 percent error rate applies only in the 
case of an audit of the eligibility of migratory children. This error rate wes incorporated 
into the statute to ensure that an SEA is given some latitude in the correctness of the child 
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eligibility decisions it makes in enrolling children in the program. The error rate applies to 
the numbers of children that the SEA itself enrolls into MSRTS. 



ED considers both the SEA determinations, and the statistics generated by the MSRTS or 
other system on the FTE number of migratory children residing within the State, to be 
correct if the number of children whom the SEA or its operating agencies found to be 
eligible la within a 5 percent margin of error. 

Q18, May a era w reader 6s considered a "guardam" for someone und§r 22 years of age 
who is working in Uhe crew and has not finished high school? 

A. Yes. A crew leader , or any other adult who will accept responsibility for the youth 
hi place of his or her parent or guardian, may be considered to be e guardian as defined in 
Section 201.3. 

Q16. Doss tha SEA hav9 a responsib&ty to record, whenever possible, when a child 
haves the State? 

A. No. The only occasion in which en SEA must record the date of departure is when 
a recruiter at a special stopover site project that assists migrant families traveling to 
locations elsewhere learns that the child is traveling to a location in another State where e 
member of the child's family will seek employment. This information is needed so that the 
SEA can notify MSRTS of the child's expected date of departure, end so receive credit for 
tha time tha child was at the stopover sits. (See Section 201 .20(a)(3).) 

Of7. Are there any special rules affecting me effgibMty of children who are recruited at 
stopover sites? 

A. No. The eligibility of all migratory children, whether recruited et stopover sites or 
not, is determined solely through application of tha MEP definitions in Section 201.3. 
However, as noted in Q. 16, there are special rules governing tha period of time that 
children recruited at stopover sites may be considered residents of the State in which the 
stopover site is located. (See also Chapter IV - IDENTIFICATION AND RECRUITMENT, 
Q13.) 

Q1A What is the significance of the special statutory references in Sections 12011m) and 
1202(b)(1) of Chapter 1 to children of "oaky workers?" 

A. These statutory references emphasize that children of such workers are eligible to 
be counted end served by the MEP 

Q1 9. Are the chffdren of migratory agricultural workers or migratory fishers eBgfble for 
MEP services if the chSdren themselves do not move from one schoof district to another? 

A. No. The MEP definitions provide that children must move before they can be 
eligible to be counted or served es minatory children under the MEP. 
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Q2& Whet ft a 'dey-hsui worker?" Are there circumstances In which the chBdren of 
d§rtmM wwinn §n tBgibb for th9 MEP? 

A. A "dey-heul worker" is a farmworker who travel* back and forth between his 
residence and Na agricultural or fishing job within the same day. By definition, this travel 
is a commute, not a migration, and so Is not a "move" of a migratory agricultural worker 
or fisher as these terms are defined in Section 201.3. Therefore, children who accompany 
their parenta or guardians in "day-haul" work do not qualify for the MEP on the basis of 
these trips. (See Qs 5, 6 and 7.) However, such children may be eligible to receive 
services under other Federal programs thet serve children of migrant end seesonei 
farmworkers, e.g., HEP/CAMP, JTPA, and Migrant Health. 

Q21. yWmfshoi/U»/9en^pn^M93g)kMation of, or commonte on, the eMglbahy 
mrormetfon recorded on the COS? 

A. A recruiter should sdd comments to a COE that clarify the reasons for his or her 
determination of eligibility so thet anyone who later reviews the form con understand why 
the recruiter found the child to be eligible. The following are some of the circumstances 
that may need further explanation on the COE: 

o a "move" is of such brief duration or for such a short distance, or both, thet one 
could question whether any migration had occurred. 

o the worker did not obtain qualifying employment as a result of the move. 

o the worker's "activity" that is recorded on the COE could logically be part of a 
"aeries of activities" that, viewed together, would constitute permanent 
employment (e.g., mending fences end haying could be two parts of permanent 
ranching with one employer). 

o the worker's recorded "activity" might be viewed by an independent review as 
either temporary or permanent employment (e.g., collecting eggs or milking 
cows). 

o the recruiter has used the findings of en occupational or industrial survey to 
validate the eligibility determination. — 

o the recorded agricultural or fishing activity may be unusual enough that a 
reviewer is unlikely to understand that it is 8 qualifying activity. 

o eligibility hinges on the agricultural or fishing activity as the worker's "principal 
means of personal subsistence." 

022. Do 90 COES have e comment section? What should recruiters doiftho COB does 
not hove a piece to write comments? 

A. The Notional COE and most COEs thet SEAs use include a comment section. If e 
COE does not have e comment section, end an explanation is needed to clarify eligibility, 
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comments should bo attached to the original COE and maintained as a part of the officio! 
COE record. 

023. Do COE comment* n—d ro oe exfeosrVe? 

A. No. However, the recruiter's additional comments must clarify the circumstances 
that ted the recruiter to believe that the child Is eligible in those cases where standard 
information may not clearly establish the child's eligibility. The recruiter's statement mey 
be prepared in any way that the SEA specifies. 
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a S. DEPARTMENT OF EDUCATION 
OFFfCE OF ELEMENTARY AND SECONDARY EDUCATtON 
OFFICE OF MH3RANT EDUCATION 
JANUARY 1991 



MIGRANT EDUCATION PROGRAM 
NATIONAL CBtTWICATE OF EUGWttJTY 

Instructions for Completion 

Development of a National Certificate of Eligibility (COE) was mandated by the Augustus 
F. Hawkins - Robert T. Stafford Elementary and Secondary School Improvement 
Amendments of 1988. The COE is s legal document used to explain the eligibility of each 
child who is enrolled in the Migrant Student Record Transfer System (MSRTS) and, 
therefore, generates funds for each State's Migrant Education Program (MEP). The COE 
must be completed by an individual authorized by the State education agency to recruit for 
the MEP. These instructions should be followed strictly to ensure compliance with Federal 
requirements governing Migrant Education Program eligibility and related matters. In this 
regard, items 1, 2, 3, 5. 7, 8, 18, 20, 21. 22, 23. 24, 25, 26, and 27 do NQI solicit 
information needed to meet Federal eligibility requirements, but rather information that 
would be gathered for quality control, MSRTS, program allocation, and administrative 
purposes. 

GENERAL INSTRUCTIONS 

The COE is designed to record on a single form ail eligible children in a family who arrive 
on the same date in the State or district where they, or a parent, guardian, or other family 
member, obtained or sought qualifying agricultural or fishing work. A separate COE must 
be completed for each child of a family who has a - 

1. Different Qualifying Arrival Date (QAD) {see definition in #1 1 ); or 

2. Different Residency Date (see definition in #16). 

Only eligible children are to be listed on the COE. If some of the children in a family are 
not eligible, do not list their names. Be certain to list children age birth through 21 who 
have not graduated from high school or obtained a general educational development (GED) 
certificate, whether or not the operating agency's MEP plans to serve them. 

STAT£ OPTIONS 

Unlike many State versions of certificates of eligibility, the Notional Certificate of Eligibility 
does not include such items as the chtld(ren)'s racial/ethnic group, the MSRTS student 
identification number, the child(ren)'s grade level (s), the family's telephone number, the 
employer's name, special services needed, etc., some of which are needed to satisfy other 
State and Federal program requirements. For this reason, the "State Options" block is 
provided on the right side of the COE. This will allow State programs to collect additional 
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ikta on the COE without having either to re-interview the child(ren) or their families, or to 
use a separate form. 

TOP Of FORM 

Stmt*: Enter the name of the State where the child is identified if it has not already been 
stamped or pre-printed on the form. 

School District: Enter the name of the school district where the child is now residing. 

SECTION i: PARENT DAT A 

IA. Fmthmr's tow.' Enter the biological or adoptive father's last name, then his first 
name. 

IB. Mothmr's Nmmm: Enter the biological or adoptive mother's lest name, then her first 
name. 

2A. Cumnt Maim OumnSsn's Nmmm mod Rttotionshio: Enter the last and first name of 
the male (if any) currently responsible for the child(ren) and identify the person's 
relationship to the chMd(ren). 

2B. Cumnt FmmmSm QumnBmn's Nmmm and R^aHonshfo: Enter the lest and first name of 
the female Of any) currently responsible for the child(ren) and identify the person's 
relationship to the chfld(ren). 

Notm: If 1A is the same as 2A enter the word "same." If 1B is the seme as 2B 
enter tts word "same." 

Use of the term "guardian" in this document means a legal guardian, 
member of the chad's immediate family, crew leader, or any other person 
standing in the place of a parent to a child. 

3A. Cumnt Address: Enter the street, road, or mailing address where the child (ren) are 
currently residing. 

3B. Ckv. Enter the name of the city or town where the chUd(ren) are currently residing. 

3C. Stmts: Enter the State abbreviation used by the U. S. Post Office for the State 
where the child (ren) are currently residing. (See Appendix 1 .) 

3D. ffif Cfftfffr Enter the zip code, if known. 
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SECTION U: CHILD DATA 



4. tiamMi Fnter the name (last, first, middle name or initial) of each eligible child in the 
family who has the same OAD and residency date {#1 1 and #1 6, respectively). 

5. Sex: Enter M for male or F for female. 

6. Bkthdete: Enter the child's date of birth. This requires a six digit entry for the 
MSRTS system; use 1 1/02/76, qqx 1 1/2/76 (month, day, and year). 

7. Verify: Enter the letter that corresponds to the method used to confirm the child's 
birthdete: 

B birth certificate 

D document other than the birth certificate; e.g., baptismal certificate, 
parents' or midwife's affidavit, immunization record, school record 

P verbal confirmation by a parent or guardian listed in 1A, 1B, 2A, or 
2B 

0 other 

tteia.: If you enter the letter "0" for "Other* provide clarifying information in the 
comment section (#27). 

8. Bkthotace: Enter the name of the city and State, (or country if outside the USA) 
where the child was bom. Use only the two-letter abbreviation used by the U.S. 
Post Office for the State of birth. (See Appendix 1 .) 

SBSWM EUQmtUTYQATA 

9. Moved From: Enter the city or town end State from which the child(ren) moved. 

This is the last place of residency before the child (ran), parent or 
guardian moved and then obtained or sought qualifying work. (Note 
that families may have made subsequent non-qualifying moves.) 

If the most recent move was from a country outside of the United States, enter the 
country instead of the Stete. 

[Note: If the country is other than Mexico or Canada, explain in the comments 
section of the COE (#27) the reasons for believing the move from that country to 
the new location in your State (#10) was made to enable the child (ren), parent, or 
guardian to obtain or seek temporary or seasonal employment in an agricultural or 
fishing activity. This move should not be confused with subsequent qualifying 
moves msde after arrival at the first piece of residence in the United States. 

If the move was from one school district to another school district within the same 
city boundaries, also list the name of that school district. Enter the complete name 
of the city or town and either the full name of the State or the postal abbreviation. 
(See Appendix 1.) 
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Movmd To: Enter the name of the State flfl school district to which the child(ren) 
moved to enable the child(ren), parent, or guardian to obtain or seek qualifying 
work. 

Natm: The purpose of tNs entry is to confirm that the move was across school 
district boundaries. Therefore, for an Msmif move (across State 
boundaries) enter only the name of the State to which the children moved. 
For an lntm*tto move (across school district boundaries in the same State), 
enter the name of the new school district. 

QmttxkmA afaUlaim Enter the date (month/day/year) the chfld(ren) listed on the 
COE arrived at the place (#10) where the qualifying worker obtained or sought 
employment. The qualifying arrival date (QAD) is not affected by subsequent non- 
qualifying moves. 

o For ktfmrstmtm migratory children (children who moved from one State to 
another), list the date they arrived in the State; end 

o For jntrmstatm migratory children (children who moved from one school 
district or. If the State has only one school district, from one school 
administrative area to another) list the date they arrived in the scj&oj district 
or school administrative area. 

Children who arrive on different dates must be listed on separate COEs. Also, the 
entry must consist of six numbers, e.g. 07/08/68. 

With/To Join/On Own: Check "with" if the chiW(ren) mode a move with e parent or 
guardian that enabled the child, parent, guardian or a member of the child's 
immediate family to obtain or seek qualifying agricultural or fishing work. 

Check "to join" if the child(ren) moved on a date either before or after the date the 
parent or guardian mode a move that enabled the child, parent, guardian or a 
member of the child's immediate family to obtain or seek qualifying work. 

Check "on own" if the chad made a move that enabled the child to obtain or seek 
qualifying work on his or her own. A child who has made e move "on own" also 
must have migrated on his or her own at least annually since the lest time he or she 
moved with or to join e parent or guardian. (See definition of "currently migratory 
child" in Section 201 .3 of the MEP regulations.) A child who has not previously 
migrated with or to join e parent or guardian, or who has had more then one year 
lapse between moves "on own," cannot qualify for MEP services by migrating on 
his or her own. 

A crew leader or other adult who accompanies a child across school district 
boundaries, end who is willing to acknowledge responsibility for the child, can serve 
as the chHd's guardian for the purpose of the MEP. The child is eligible for the 
program as a currently migratory child on the basis of that move. 
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13. P»rmntrtum«e*>/othmr Fmm*, Mmmb^ChU: Enter the name of the person who 
obtained or sought qualifying employment. Also check "parent," "guardian/ "other 
famtty member," or "chad" to indicate the qualifying worker's relationship to the 
chUd(ren) listed on the COE. In cases in which more than oro person may be 
c on si dered e qualifying worker, any one worker may be checked. 

14. TmmmntfSmmaaaai Emolovmant: Check temporary" when the employment is 
determined to be of e temporary nature. Check "seasonal" if the employment is 
seasonal. If "temporary," explain in the comment section (#27) of the COE how 
this determination was made. The move across school district boundaries must be 
to obtain employment in e new location. 

Notm: The following discussion of temporary employment wM assist you in making 
this determination and in explaining it in the comments section (#27). 
Seasonal employment is also discussed. 

Trnmoormrv m malavm m nt is employment related to agricultural or fishing activities 
that is not permanent end that usually lasts no longer than 12 months. Temporary 
employment does not always neve beginning and ending dates at particular times of 
the year. Mending fences, digging irrigation ditches, plucking chickens, end other 
activities not dependent upon a natural cycle of events may occur at any time, and 
be for eny length of time. Therefore, these jobs may be either permanent or 
temporary. 

In e wide variety of situations employment can readily be determined to be 
temporary or seasonal. Sometimes, however, while employment may be available 
to a worker on a year-round bests, the employment may still be temporary in the 
sense that, perhaps because of working conditions or intermittent periods of slack 
demand, the worker does not intend to remain at the job permanently, or otherwise 
is not likely to do so. 

Any one or more of the following tests can be used to determine that en 
agricultural or fishing activity qualifies es temporary employment. 

1) The activity itself has a clearly defined beginning end end (e.g., digging 
ditches, making pecking boxes, building fences) and is not one of e series of 
activities for the seme employer that is typical of permanent employment 

2) The employer establishes s time frame for completion of the worker's teaks. 

3) An "industrial survey" that the SEA adopts pursuant to ED guidance 
establishes that, despite the apparent permanency of the work, the nature 
end history of the tasks are such that these jobs may be considered 
temporary. (See Appendix 2.) 

4) The agricultural or fishing work might be permanent but the recruiter can 
detail specific reasons for believing that the worker dees not intend to 
perform the tasks indefinitely. 
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To focus on the employment situation of the worker being interviewed, the 
interviewer should first determine on the tests of interviews whether the work is 
likely to be available on a year-round basts (items "1" and "2" above). Other 
information (teats "3" and "4" above) should be considered in any ease involving a 
determination that a particular type of potentially year-round employment is 
temporary, and should be carefully documented so that the ressons for the 
determination can be readily un d er st o od. 

Seasons/ t/BSiBOBBS BL whether agricultural or fishing, can easily be determined 
since it to an activity dependent upon natural cycles. In agriculture, for example, 
planting, cultivating, pruning, harvesting, and related food processing, etc. are 
seasonal activities, in commercial fishing, planting and harvesting of clams and 
oysters, fishing during seasonal runs of fish, and related food processing, etc. are 
seasonal activities. The production of meat and poultry may also involve seasonal 
activities; for example, turkey production increases significantly prior to 
Thanksgiving. 

Aptetdturn VRsNna fMmtmd Activity: Check "agricultural" if it is an agricultural or 
agricultural related activity. Check "fishing" rf it is a fishing or fishing related 
activity. 

An maricidtuml mciMtv 

1 ) "any activity directly related to the production or processing of crops, dairy 
production, poultry, or livestock for initial commercial sale or as a principal 
means of personal subsistence" (34 CFR 201.3(b)(1)). 

The "production" of crops, dairy products, or animals includes, among other things, 
planting, cultivation, or harvesting crops* or preparing land for such activities, 
raising or milking dairy farm animals, gathering eggs, and raising livestock for 
eventual slaughter (but not for sport or recreational use). Planting, cultivation, and 
harvesting fruits and vegetables (e.g., apples, oranges, grapes, tomatoes, potatoes, 
celery, etc.) ere the major activities which employ migratory workers. 



•Crops-The following are examples of activities that involve the "production" of 
crops: 

o Planting - oranges, apples, trees, catfish, oysters 

o Cultivating - cotton, beans, onions, oysters 

o Pruning - grapes, trees, hops 

o Thinning - sugar beets, tomatoes, cotton 

o Weeding • lettuce, tomatoes, celery 

o Fertilizing - peanuts, apples, oranges, cotton, lettuce 

o Irrigating - cotton, carrots, tomatoes 

o Harvesting - picking or gathering of products, agricultural and fishing 

In addition to foods and fiber, the term crop includes nursery plants, Christmas 
trees, flowers, turf, fibers end similarly grown items. 
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2) "Any activity directly related to the cultivation or harvesting of trees" (34 
CFR 201.3(b)). 



"Cultivation or harvesting" includes soti preparation, planting, tending, pruning and 
felling, Christmas tree cutting and bundling and planting of tree seedlings for 
restoration of forests. Normally, once the trees are ready to be transported from a 
harvesting site to e processor (sewmifl), there is no longer a sufficiently direct 
involvement in cultivation or harvesting of trees. Therefore, the transporting of 
trees would not qualify as an "agricultural activity" (as per the program regulations). 
Moreover, the processing of trees (at the sawmflD cannot be considered as an 
"agricultural activity" within the meaning of the Chapter 1 regulations. (See Senate 
Report No. 95-861, 95th Congress, 2nd Session at 34 (1978}.) Consequently, any 
activity directly related to the processing of trees would similarly not be an 
agricultural activity. 

One exception to this rule concerns persons who transport the trees to the 
processor and who are employed by the same person or firm engaged in the 
cultivation or harvesting activities. This exception is e matter of convenience since 
in these situations it may be very difficult to differentiate among employees 
performing different kinds of work. 

3) "Any activity directly related to fish farms" (34 CFR 201 .3(b)(3)). 

A "fish farm" is a tract of water reserved for the artificial cultivation of fish or 
shellfish, such as catfish, eels, oysters, or dams. The fish ere artificially cultivated, 
rather then caught in open running water as they would be in a "fishing activity." 

A fbttfng KtfYttY fs; 

"...any activity directly related to the catching or processing of fish or 
shellfish for initial commercial sale or as a principal means of personal 
subsistence" (34 CFR 201.3(b)). 

Note: With regard to definitions of "agricultural/fishing related activity " - 

"Personal subsistence" includes both the worker's (and family's) direct personal 
consumption and incidental sale of the agricultural or fishing products. 

Producing or processing s product for "initial commercial sale" may occur at the 
same site or et multiple sites. In isolated instances, the refinement process of e 
product may occur at the site where the product is produced. 

"Processing" includes such activities as transporting to the processor, storing, 
refining, canning, and freezing. It also includes the processing of any part of a 
crop, dairy product or animal (e.g., cotton eeed pressing that is performed after 
cotton ginning, or processing of animal organs). "Processing" ends at the point 
where the crop, dairy product, poultry, or livestock ceases to be recognized as the 
entity that began to be processed and becomes pert of a more refined product- 



57 



potato soup, apple pis, macaroni and cheese, chicken pot pie, beef stew, etc., or 
when the product - fresh packaged chicken, bagged grapefruit, boxed broccoli - is 
readied for sate to the wholesaler or consumer. 

"initial commercial sate" occurs after the test processing stage of the product. 
Persons who own their own trucks, and who use them to perform work 'directly 
related" to production or processing, are engaged in an "agricultural activity" for 
purposes of the Chapter 1 regulations. 

Depending upon the circumstances, "initial commercial sale" can occur at the 
r .tcluaion of the processing actMtyftes), when the product or processed product is 
sold: (1 ) for refining to the next stage processor; (2) to the wholesaler; (3) to the 
retailer; or (4) directly to the consumer. 

1 6. Residency Data: Biter the month, day, and year that the child (ren) entered the 
present school district. The residency date and the qualifying arrival date (QAD) 
would be the same only if the most current move enabled the worker in the family 
to obtain or seek qualifying agricultural or fishing employment. A subsequent move 
for a reason other than obtaining qualifying work would create a new residency 
date, but would not change the qualifying arrival date. The residency date is 
always the same as or after the date of the qualifying arrival date. 

This entry must consist of six numbers for the MSRTS system; e.g., 04/01/89. 

17. Stopovers Ontv. Daoartum Data: This section is to be completed ontv if migratory 
child (ren) pass through an established stopover center in transit to a location in 
another State. For stopovers, enter the month, day, and year that the child(ren) ere 
expected to depart from the site. 

18. Mktmnt Status: Enter the appropriate migrant status number from this list. Use the 
Arabic numbers 1 through 6 as listed, do not use Roman numerals. 

1 . Interstate Agriculture 

2. Intrastate Agriculture 

3. Former Agriculture 

4. Interstate Fishing 

5. Intrastate Fishing 

6. Former Fishing 

1 9. QuafJfvfna Activity: Enter the name of the activity or series of activities that best 
describes the nature of the qualifying work. Be explicit enough to explain to an 
independent reviewer the basis for defining the activity as temporary or seasonal. 
If the activity is temporary, explain the basis for making that determination in the 
comment section (#27). If no qualifying employment was obtained, enter "N/A" 
(Not Appliceble). 
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20. tofnmmtkm and Pmfmiaaktn Stmtmmmnt: Enter the code 1A, 1B,2A,or 2BtO 
indicate the parent or guardian who has been informed: of the Family Educational 
Rights and Privacy Act (FERPA); of the procedures of the school district of the 
MSRTS; that the chfld(ren)'s records may be sent to other schools where thay 
intend to enroll; and that they will be classified as formerly migratory for the 
duration of the eligibility period unless permission is withdrawn. 

Nota: While the verification about FERPA is not a requirement for eligibility, 

identification or recruitment, it is strongly recommended that the COE be 
used ss the place to confirm that FERPA has been explained to the parent or 
guardian. 

21. Pamnt/QumnBmnfOthar Pffiggfflfffifr flfffflff* Check either "parent,* "guardian," or 
"other responsible person" to identify the source of the information contained on 
the COE. If the Interviewer checks "other responsible person," indicate the 
person's relationship to the child(ren) in the comment section {*2n of the COE. 

22. jflratoMdl Shamtun: The COE must be signed by the interviewer. The 
interviewer's signature verifies that: 1) the information is correct to the best of the 
interviewer's knowledge: 2) the parent or guardian has been informed about the 
MSRTS and the FERPA: end 3) the parent or guardian agrees to allow the child to 
be considered formerly migratory for the duration of the eligibility period unless 
permission is withdrawn. 

23. Data: Enter the day, month, and year that the interview was conducted by the 
interviewer. 

SECTION*. CERTIFICATION 

24. Cartffvfna Signature Enter the signature of the person the SEA has authorized to 
review the information on the COE and to certify that the chtld(ren) are eligible 
based on the material presented. 

25. TMa of Cartifvina Official: Emer the tttie of the person who is authorized to sign 
for certification purposes. 

26. Data: Enter the day, month, and year that the authorizing official signed the COE. 

COMMENTS SECTION 

27. Commants: Enter comments concerning any information presented to the 
interviewer for which the entries on the COE are either unclear or need additional 
explanation. In order to identify the subject(s) of the comments, enter the number 
of the Hern and the letter (if appropriate) on the COE form before commenting on 
any line, space, or item. Any section of the COE may be the subject of comment. 
Use the back of the paper to provide additional information, if necessary. 
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The certifying official who later reviews the form must be sole to understand why 
the interviewer found the chfld(ren) to be eligible. Therefore the interviewer will 
need to use the comment section of the COE to explain the reasons for the 
eligibility d etermi n at ion if the reasons are not deer from the information provided 
elsewhere on the COE. Circumstances that would need to be documented in this 
section include those where: 

1. a "move" is of such brief duration or for such a short distance, or both, that 
it might be questioned as a migration, (e.g., intra-city or intra-town move 
that is across school district boundaries); 

2. the worker did not obtain qualifying employment as a result of the move; 

3. the worker's "activity" specified on the COE could logically be part of a 
"aeries of activities" that viewed together, would constitute permanent 
employment (e.g., mending fences and haying could be two parts of 
permanent ranching with one employer); 

4. the worker's specified "activity" might be viewed by an independent 
reviewer as either temporary or permanent employment (e.g., collecting eggs 
or milking cows); 

5. the interviewer has used the findings of en industrial survey to validate the 
determination; 

6. the agricultural or fishing activity is of a nature that a reviewer not familiar 
with the situation would not understand it to be qualifying; 

7. eligibility hinges on the agricultural or fishing activity being the worker's 
"principal means of personal subsistence;" or 

8. the worker's qualifying move is from s country other than Mexico or Canada 
to a first place of residence in the United States. 

When eny of these situations arise, the interviewer's comments need not be 
lengthy, but must clarify, for anyone who later reviews the document, the 
circumstances that led the interviewer to believe that the child was eligible. 

The interviewer's statement may be prepared in any way that the SEA specifies. If 
the space available for comments on the COE form is inadequate, explanations 
should be continued on a separate sheet of paper and maintained as a part of the 
COE document. 
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APPENDIX 1 



LISTING OF POSTAL ABBREVJA TtONS 



Alabama AL 

Alaska AK 

Arizona AZ 

Arkansas AR 

California CA 

Colorado CO 

Connecticut CT 

Delaware D£ 

District of Columbia DC 

Florida FL 

Georgia GA 

Guam GU 

Hawaii HI 

Idaho ID 

Illinois II 

Indiana IN 

Iowa IA 

Kansas KS 

Kentucky KY 

Louisiana LA 

Maine ME 

Maryland MD 

Massachusetts MA 

Michigan Ml 

Minnesota MN 

Mississippi MS 

Missouri MO 



Montana MT 

Nebraska NE 

Nevada NV 

New Hampshire NH 

New Jersey NJ 

New Mexico NM 

New York NY 

Northern Mariana Islands .. CM 

North Carolina NC 

North Dakota ND 

Ohio OH 

Oklahoma OK 

Oregon OR 

Pennsylvania PA 

Puerto Rico PR 

Rhode Island Rl 

South Caroline SC 

South Dakota SD 

Tennessee TN 

Texas TX 

Utah UT 

Vermont VT 

Virginia VA 

Virgin Islands VI 

Washington WA 

West Virginia WV 

Wisconsin Wl 

Wyoming WY 
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APPENDIX 2 
INDUSTRIAL SURVEY 



An "industrial survey" must be based on work-sites with employment practices that are 
comparable to the one at which the worker is employed, and must demonstrate a significant 
probability that the worker will leave the piece of employment within a short period of time; 
for example, e 50 percent turnover retain a 12 month period, a 60 percent turnover in 18 
months, and a 78 percent turnover in 24 months. The survey should include e review of past 
employment records for evidence of a high degree of turnover, frequent layoffs without pay, 
a high incidence of part-time employment, or few or no opportunities for full-time 
employment. The survey must be updated by the SEA (or another agency) et least once every 
two years. 

The SEA may wish to survey an agricultural or fishing industry within the State to establish 
a basis for determinations that employment at specific sites is "temporary." Specific 
businesses, at varying locations in the State, in the same agricultural or fishing activity, may 
have differing employment practices. If so, a single State industrial survey may not suffice 
and an individual survey may be needed. For any survey met is conducted, the survey record 
should induce: "the industry," the names of companies surveyed, dete relating to the duration 
of employment by type of job that was reviewed, the types of jobs or tasks that are 
considered temporary, and the rationale for the determinations that the jobs are temporary. 
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VI. PROGRAM SERVICES 



Since the Chapter 1 statute now also emphasizes early childhood services and services to 
at-risk youth age 17-21, this chapter discusses the delivery of MEP services to these 
groups of migratory children, as weft as to school-age children historically served by the 
MEP. Special attention is paid to issues that have surfaced since the enactment of the 
Chapter 1 statute, and issues that are related to other Federal laws or programs. Services 
to private school children ere not discussed in this chapter but rather in Appendix F of the 
manual. 

Statutory Rmndramants: 

Sections 1201(b) end 1202(a), the basic objectives of Sections 1001, 101 1(e), 1012, 
1014 and 1018, Section 1471, and subpart 2 of Part F of Chapter 1 of Title I, ESEA 

Regulatory Requirements: 

Sections 201.3, 201.31, 201.32, 201.34, 201.36, 201.40, 201.43, 201.48, and 201.49 
Sections 75.600 to 75.61 5, 76.600, and 80.42 of EDGAR 

Services to Schoaf-Aoed ChBdmn 

Qt. What program services may oe provided with Chapter 1 MEP funds? 

A. Chapter 1 MEP funds may be used to 1 ) provide supplemental services that meet 
the special educational needs of migratory children at the preschool, elementary, end 
secondary school levels; and 2) help coordinate local migrant education projects with 
similar programs and projects in other States, including the transfer of school records and 
other information about eligible migratory children. Program services mey be provided 
year-round end during the summer. MEP funds mey be used only to pay for activities that 
the SEA has authorized and that are consistent with the approved State application. 
These activities mey include the following (as well es other allowable activities): 

o acquisition of equipment and instructional materials; 

o acquisition of books and school library resources; 

o employment of speciel instructional personnel, school counselors, and other 
pupil services personnel; 

* employment and training of instructional aides; 

o training of teachers, librarians, and other instructional and pupil services 
personnel; 

o coordination with similar programs and projects in other States, including the 
transfer of school records; 
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o support services such as health, counseling, food and transportation; 

o parental involvement ectivities; 

o construction of school facilities, if necessary; and 

o evaluation of MEP projects. 

02. May migratory children who are not educationally deprived (defined by the Chapter 
1 LEA Program as children whose educational attainment is below the level that & 
appropriate for chffdren of their age) receive MEP instructional and support services? 

A. Yes. Sections 1201 and 1202 of the Chapter 1 statute do not require that children 
receiving services under the MEP be educationally deprived. However, States must serve 
the migratory children who are in greatest need, based on an annual assessment of 
educational need. (See Section 201 .32(a)(5).) Presumably, these children would include 
those who are educationally deprived. 

The requirement to serve migratory children in greatest need, although broader in scope, is 
consistent with the policy and statement of purpose in Section 1001 of Chapter 1 - *o 
provide supplemental services to educationally deprived children to help them (1) su" ;eed 
in the regular school program; (2} attain grade-level proficiency; and (3) improve 
achievement in basic and more advanced skills. 

Q3. May MEP funds be used to provide instructional services for enrichment purposes - 
for example, In music and art? 

A. Yes, so long as there services enhance student performance in be* and advanced 
skills and are consistent with the needs assessment. 

04. hi the context of Section 20 1. 1 lib), what are "more advanced skills?" 

A The term "more advanced skills" is defined in Section 1471 (13) of the Chapter 1 
statute as "skills including reasoning, analysis, interpretation, problem-solving end 
decisionmaking as they relate to the particular subjects in which instruction is provided." 

05. May the SEA and operating agency decide not to have an instructional program for 
currently migratory secondary school students if the needs assessment indicates that 
currently and formerly migratory children in preschool and elementary grades have 
significantly greater needs? 

A. Yes. 

06L May the SEA and operating agency decide not to have a program for preschool and 
elementary grades if the needs assessment indicates that currently and formerly migratory 
secondary school students have significantly greater needs? 

A. Yes. 
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07. If o migratory chfM enrotts to school, may the operating agency ever use MEP funds 
to provide the stne services that other chffdren are receiving with State and local funds In 
the regular classroom? 

A. No. This would violate the "supplement, not supplant" requirements. (See Section 
201.43 and Chapter IX - MIGRANT EDUCATION PROGRAM FISCAL REQUIREMENTS.) 

0& May Chapter 1 MEP funds be used to provide general aid- Le„ any financial 

assistance used to operate the heal school programs that benefit aff children in a 
school, grade, or class, regardless of their offgftSty for the M&>? 

A No. Subject only to the rules governing the assignment of personnel to non- 
Chapter 1 duties and uses cf equipment purchased with Chapter 1 funds, MEP funds may 
be used only for projects that are designed and implemented to meet the special 
educational needs of migratory children. (See Chapter X - STATE ADMINISTRATION, the 
Equipment section, and Sections 201.40 and 201.49.) 

09. Since MEP funds cannot be used for general aid, must migratory chffdren be puffed 
out of the regular classroom for special supplemental services? 

A. No. EO neither requires nor encourages the use of pull-out programs. A variety of 
project designs meet the "supplement, not supplant" requirement without violating the 
prohibition against using MEP funds for general aid. (See Section 201 .43.) 

Q 10. What are some acceptable pro/act designs? 

A. As described in the Chapter 1 LEA Policy Manual, common project designs include 
in-class, extended pull-out, replacement, add-on, and limited pull-out models. If 
implemented properly, each model can conform to the "supplement, not supplsnt" 
requirement without using MEP funds for general aid. 

Q11. What are the characteristics of an in-class project? 

A. An in-class project provides instructional services for participating children in the 
same setting end within the time period they would receive instructional services if they 
were not participating in the MEP project. An in-class project meets the "supplement, not 
supplant" requirement if~ 

o the project is designed to meet MEP participants' special educational needs; 

o the classroom teacher who would be responsible for the provision of 

instructions! services to participating children in the absence of MEP remains 
responsible for, end continues to perform, those duties the teacher would be 
required to perform in the absence of MEP, including planning the regular 
instructional program of participating children, providing them with 
instructional services, and evaluating their progress; and 
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o instructional staff members paid with MEP funds work closely with the 
classroom teacher, who is ultimately responsible for the provision of 
instructional services to participating children in the absence of MEP, so as 
to provide services that are designed to meet participants' special 
educational needs. 

Example : An operating agency wishes to provide a special program of remedial instruction 
using a teacher aide for 10 high school juniors assigned to one business math class and for 
five high school sophomores in a separate compensatory mathematics class that meets st 
the seme time. The teacher aide spends half of each class period in each class, working 
individually with MEP participants to provide tutorial assistance on an as-needed basis. 
Such a project satisfies the "supplement, not supplant" requirement if the classroom 
teacher, who would be responsible for providing instruction to the participating children in 
each case, continues to be responsible for tasks such as lesson planning and basic 
instruction, and meets with the teacher aide on a regular basis to ensure that the MEP 
participants are receiving a program of instruction that meets their individual needs. 

fa magto An operating agency wishes to provide e special program of remedial instruction 
for up to one hour per day to MEP students using the regular classroom teacher. Where 
normally 8 maximum of five teachers ere required to be Nred (for a 1:20 ratio) to instruct a 
particular number of students in one grade, she teachers are hired. Each of the six 
teachers is assigned a class in which about five students are MEP students. Each of the 
six teachers spend up to one hour per day providing MEP services exclusively to the MEP 
students in one section of the room while a volunteer or aide oversees the other students 
in another part of the room. For the portion of time the teachers spend with the MEP 
students exclusively, their salaries are charged to MEP. Collectively, the portions of time 
should equal one full-time equivalent (FTE) teacher's salary charged to MEP. 

Example : An operating agency wishes to provide MEP services to MEP students for up to 
one hour per day using the regular classroom teacher in the regular classroom. For 
example, five regular teachers are provided by the operating agency to teach the students 
in one grade level for a five-hour instructional day. An additional teacher is hired to rotate 
among the five classrooms for one hour in each classroom and replace the reguler 
classroom teacher for that period. During the time the rotating teacher is in e classroom, 
the regular teacher provides intensive instruction to MEP students to meet their special 
educational needs that is in addition to what they would receive if there were no MEP 
services. The rotating teacher takes over the regular program of instruction with the 
remaining students. Either the regular teacher's salary could be charged to the MEP for 
the portion of time the teacher spends solely with MEP students, or the salary of the 
additional teacher hired to rotate among the five classrooms could be charged to the MEP. 

Both the second and third examples above would allow for smaller regular classroom loads 
and continuity in and maximum coordination of the MEP students' education. These 
examples would comply with the "supplement, not supplant" requirement if (1 ) for the 
time spent exclusively with MEP students, the reguler teacher is formally relieved of 
responsibility for other students; (2) the proportion of the regular teacher's salary paid by 
MEP is equal to the actual portion of eech regular teacher's total work day spent providing 
MEP services; (3) the MEP services are supplemental to the regular program, designed to 
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meet the students' special educational needs, and the MEP students receive aH services 
they otherwise would receive in the regular program; and (4) the regular teacher keeps 
time distribution records to show the actual time spent providing supplemental benefits for 
MEP students. 

Q*2. Whet ere me characteristics of extended puff-out and replacement projects? 

A. An extended pull-out project or a replacement project provides MEP services for a 
period of time that exceeds 25 percent of the time-computed on a par-day, per-month, or 
par-year basis-that a participating child would, in the absence of MEP funds, spend 
receiving instructional services from a particular teacher of a required or elective subject 
who is paid with other than MEP funds. An extended pull-out or e replacement project 
meets the "supplement, not supplant" requirement if the MEP services have ell of the 
following characteristics: 

o MEP services are provided to participating children in a different classroom 
setting or et e different time than would be the case if these children were 
not participating in the MEP oroject; 

o the MEP project provides services that replace all or part of the course of 
instruction regularly provided to MEP participants with a prog, am that is 
particularly designed to meet participants' special educational needs; and 

o the operating agency provides from funds other than MEP either the FTE 
number of staff that would have been provided for the services repleced by 
the MEP project or the funds required to provide the number of staff. 

In calculating the FTE number of staff the operating agency must provide 
from funds other then MEP, the following principles spply: 

1 . If an extended pull-out or replacement project operates in more than 
one school, the appropriate staff to be provided from other than MEP 
funds must be determined in the aggregate for all the schools im- 
plementing the project. 

2. If more then one extended pull-out or replacement project is imple- 
mented by the operating agency, e.g., one in mathematics and one in 
reading, the appropriate steff to be provided from other than MEP 
funds must be calculated separately for each replacement project. 

3. The operating agency is not required to provide fractional parts of an 
FTE staff member for an extended pull-out or replacement project. 
However, the dropping of fractional parts of FTEs must be done for 
calculations across an entire extended pull-out or replacement project 
rather than on an individual school basis. 
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Etemantarv School (self-contained) • Example 1 

This example pertains to an operating agency that has one school implementing a language 
arts replacement project. 

Items to know before calculating the resources the operating agency is required *o provide 
ere as follows: 

o the overage class size for e fun-time teacher in that school; 

o the number of minutes per day a full-time teacher provides instruction; 

o the number of children to be served by the replacement project; and 

o the number of minutes per dey that language arts is taught in the regular 
program. 

Let the average class size be 25, the number of minutes s teacher teaches per day be 300, 
the number of students to be served be 75, and the number of minutes language arts is 
taught per dey be 1 20. 

Calculate the percent of time per dey that the students will 
participate in the replacement project by dividing the number of minutes the 
students will be served by the total number of minutes a day a full-time teacher 
provides instruction. 

1 20 minutes 

300 minutes ■ .4 or 40% of a school day 

Calculate the number of FTE students a teacher would teach for 40 percent of the 
dey by multiplying that percent of the day by the number of MEP students to be 
served. 

75 MEP students x 40% = 30 students 

Calculate the number of FTE teachers to be provided by the operating agency by 
dividing the number of students calculated above by the average reguler class size. 

30 students 

25 students =1.2 FTE teachers 

Since the fractional portion of an FTE can be dropped, the operating agency must 
contribute resources equal to 1 full-time teacher. 

Elementary S chool (self-contained) • Example 2 

This example pertains to an operating agency that is going to implement a language arts 
replacement project and a mathematics replacement project in one school. 
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terns to know before calculating the resources the operating agency is required to provide 
are as follows: 

o the average class size for e full-time teacher in that school; 

o the number of minutes per dey e full-time teacher provides instruction; 

o the number of children to be served by the language arts replacement project; 

o the number of children to be served by the mathematics replacement project; 

o the number of minutes pet day that language arts is taught in the regular 
program; and 

o the number of minutes per day that mathematics is taught in the regular 
program. 

Let the average class size be 25, the number of minutes a teacher teaches per day be 300, 
the number of students to be served in language arts be 75, the number of students to be 
served in mathematics be 40, the number of minutes language arts is taught per dey be 
1 20, and the number of minutes per dey mathematics is taught be 70. 

language. Arts 

Calculate the percent of time per dey that the students will participate in the 
language arts replacement project, by dividing the number of minutes the students 
will be served by the total number of minutes a day a full-time language arts 
teacher provides instruction. 

120 minutes 

300 minutes = .4 or 40% of a school day 

Calculate the number of FTE students a teacher would teach for 40 percent of the 
day by multiplying that percent of the day by the number of MEP students to be 
served. 

75 MEP students x 40% = 30 students 

Calculate the number of FTE teachers to be provided by the operating agency by 
dividing the number of students calculated above by the average regular class size. 

30 students 

25 students = 1.2 FTE teachers 
Mathematics 

Calculate the percent of time per day that the students will participate in the 
mathematics replacement project by dividing the number of minutes the students 
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wiH be served by the total number of minutes a day a full-time mathematics 
teacher provides instruction. 

70 minutes 

300 minutes ■ .233 or 23% of a school day 

Calculate the number of PTE students e teacher would teach for 23 percent of the 
day by multiplying that percent of the day by the number of MEP students to be 
served . 

40 MEP students x 23% - 9.2 students 

Calculate the number of FTE teachers to be provided by the operating agency by 
dividing the number of students calculated above by the average regular class sire. 

9 2 students 

25 students = .37 (.368) FTE teachers 
Total Resources the Opera ting Aoencv Must Provide 

1 .2 FTE language arts teachers 
.37 FTE mathematics teachers 

The operating agency must contribute resources equal to one full-time teacher, since the 
fractional parts of the language arts teachers and mathematics teachers can be dropped. 

Secondary School - Example 1 

This example pertains to an operating agency that has one school implementing e language 
arts replacement project. 

Items to know before calculating the resources the operating agency is required to provide 
are es follows: 

o the average language arts class size for a full-tim* teacher; 

o the number of periods a day a full-time language arts teacher teaches; and 

o the number of children to be served by the replacement project; 

Let the average cless size be 30, the number of periods a language erts teacher teaches 
per day be 5, and the number of students to be served be 300. 

A full-time teacher would normally teach 1 50 students per day. 
30 students x 5 periods = 1 50 students 

To calculate the resources the operating agency must contribute, divide the 
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number of MEP students to be served by the number of students e full-time 
teacher would teach during the day. 

300 MEP atudants = 2 
1 SO students 

The operating agency must contribute resources to equal two full-time teachers. 
Secondary School - Example 2 

This example pertains to an operating agency that has more than one school implementing 
an English replacement project. 

Items to know before calculating the resources the operating agency is required to provide 
are as follows: 

o the average districtwide English class size for s full-time teacher; 

o the average number of periods a day a district English teacher teaches; and 

o the number of children to be served by the English replacement project. 

Let the average class size be 28, the number of periods an English teacher teaches per day 
be 5, and the number of students to be served by MEP be 60 students in one school and 
80 students in another school, or a total of 140 students. 

A full-time English teacher would normally teach 140 students per day 

28 students x 5 periods = 140 students 

To calculate the resources the operating agency must contribute, divide the 
number of MEP students to be served by the number of students a full-time 
teacher would teach during the day. 

140 

140 = 1 

The operating agency must contribute resources to equal 1 full-time teacher. 
Secondary School - Example 3 

This example pertains to an operating agency that has one school implementing a 
mathematics replacement project. This mathematics replacement project will be 
conducted in the eighth and ninth grades. Teachers of ninth grade students are required to 
have larger classes then teachers of eighth grade students. 

Items to know before calculating the resources the operating agency is required to provide 
are as follows: 
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o the average mathematics class size for eighth grade teachers; 

o the average mathematics class size for ninth grade teachers; 

o the number of periods a day a full-time mathematics teacher teaches. 

o the number of eighth grade students to be served by the replacement project' end 

o the number of ninth grade students to be served by the replacement project. 

Let the average eighth grade mathematics class size be 30, the number of periods a day a 
teacher teaches be 5, and the number of eighth grade students to be served by MEP be 
75. 

A fun-time teacher would normally teach 1 50 students per day. 
30 students x 5 periods = 150 students 

To calculate the resources the operating agency must contribute for the eitfith 
grade portion of the replacement project, divide the number of MEP eighth grade 
students by the number of students an eighth grade mathematics teacher would 
teach during the dey. 

150 - .5 

Let the average ninth grade mathematics class size be 35, the number of periods 8 day a 
teacher teaches be 5, and the number of ninth grade students to be served by MEP be 
100. 

A full-time teacher would normally teach 175 students per day. 
35 students x 5 periods = 1 75 students 

To calculate the resources the operating agency must contribute for the ninth 
grade portion of the replacement project, divide the number of MEP ninth grade 
students by the number of students a ninth grade mathematics teacher would 
teach during the day. 

100 

150 - .57 

Add .5 and .57 = 1 .07 Since the operating agency may drop the fractional portion, 
it must contribute resources equal to 1 FTE staff. 

Q13. What are the characteristics of an add-on project? 

A. An add-on project provides MEP services at a time that participants would not be 
receiving State or locally funded instructional services, including periods such as study 
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halls, before or after the regular school day, weekends, or vacation periods. The project 
meets the "supplement, not supplant" requirement if the project is designed to meet 
migrant students' special educational needs. 

Q14. What are me characteristics of a ffmftedptfcovt project? 

A A limited pull-out project provides instructional services for participating children in 
e different setting or at a different time than would be the case if those children were not 
participating in the MEP project. Services are provided for a period of time that does not 
exceed 25 percent of the time-computed on a per-day, per-month, or per-year basts-that 
e participating child would, in the absence of MEP funds, spend receiving instructional 
services from teachers of required or elective subjects who are paid with other than MEP 
funds. A limited pull-out project meets the "supplement, not supplant" requirement if all 
of the following characteristics ere met: 



o the project is particularly designed to meet participants' special educational 
needs; 

o the classroom teacher, who would be responsible for the provision of 
instructional services to participating children in the absence of MEP, 
remains responsible for, end continues to perform, those duties the teacher 
would be required to perform in the absence of MEP, including planning the 
instructional program of the participating children, providing them with 
instructions! services, end evaluating their progress; and 

o instructional staff members paid with MEP funds work closely with the 
classroom teacher, who is ultimately responsible for the provision of 
instructional services to participating children in the absence of the MEP, so 
as to provide services that are particularly designed to meet participants' 
special educational needs. 



Example : Fifty third graders participate in an MEP project designed to help them improve 
their reading skills. All the children receive instruction in reading from their classroom 
teacher as part of their regular program of instruction. Under the MEP project, a special 
resource center is staffed by personnel paid with MEP funds; MEP participants are pulled 
out of class for one-half hour, five days per week to receive special assistance at the 
resource center. The time spent in the resource center totals 2.5 hours, or 12.5 percent 
of the 20 hours of instructional time the 50 participating children spend with their 
classroom teacher es pert of their regular program of instruction. This project does not 
violate the "supplement, not supplant" requirement so long as the classroom teacher 
whose instruction the MEP project is designed to supplement continue*? to remain respon- 
sible for the program of instruction that is provided to the participating children end 
performs regular planning, instructional, end evaluative duties associated with those 
children. The classroom teacher must also work with those children end with the resource 
center personnel to ensure that a coordinated program of instruction is provided so es to 
meet the special needs of MEP participants. 
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Q15. How can an SEA determine, as required by Section 201.36(b), that e MEP project is 
of sufficient size, scope, and quaSty to give 'reasonable promise of substantia progress 
toward meeting the special educational needs of dm migrant chffdren being served?" 

A. The SEA may use such criteria as: 1 ) the number of migratory children to be served 
by the project; 2) the scope, extent, and range of services being provided by the project, 
and; 3) the quality of services to be offered as suggested by past evaluation results, to 
determine whether a project will be of sufficient size, scope, end quality. In doing so, the 
SEA must assess the needs of migratory children statewide, as required by Section 
201.32, and ensure that the special educational needs of the children are sufficiently 
specific to permit the SEA to concentrate on meeting those needs. For example, if the 
SEA has a number of small scattered projects, with very little funding available for each 
one, they might not be of sufficient size, scope, and quality and therefore should not be 
funded. (See also Chapter I - STATE APPLICATION, Q1 1 and Q1 2.) 

Q16. If currently migratory children are not served with MEP funds because their needs 
are met through other sources, such es the Chapter t LEA program, is the SEA required to 
maintain documentetion thot their needs ore being met through these other sources? If so, 
what type vf documentation should be mekttamed? 

A, Yes. Consistent with the general recordkeeping requirements in Section 80.42 of 
EDGAR and the needs assessment require. wits in Section 201 .32(d) (which permits 
skipping of these children), the SEA must maintain documentation that the needs of these 
children are, in fact, being met through other sources. Among the records that should be 
maintained is the operating agency's needs assessment showing that these children do not 
have unmet needs that require MEP services, because their needs are being met through 
other programs. In addition, the SEA should have a record of 1) those migratory students 
who are receiving services through other sources; 2) the sources of funding which ere 
being used to meet the unmet educational needs of these migratory students, (e.g.. 
Chapter 1 LEA, bilingual education or State compensatory education funds); and 3) the 
services that the children are receiving under these other programs. 

Q17. May MEP funds be used to train instwctional and pupa services personnel, who are 
paid to work whh the general school population, so that they can work more effectively 
with migratory chSdren? 

A, Yea, if the training is 1 ) specifically related to the MEP program and designed 10 
help school personnel meet the special educational needs of migrant children rather than 
the general needs of the LEA, an entire school, or all children in a school or class; and 2) 
supplements, rather than supplants, State and local training. 

Q7& May MEP funds be used to pay die cost of renting or leasing privately owned 
facffities for Instructional purposes or office space? 

A, The cost of renting or teasing space in privately owned buildings is allowable if the 
space is necessary for the success of the project, and if space in publicly owned buildings 
is not available to the grantee. 
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019. May A«EP funds be used to construct schoof faciHths? 

A. Yes. Sections 1202(a)(1) end (3) end 101 1(e)(2) of Chapter 1 specifically authorize 
the use of MEP funds, where necessary, to construct school facilities. However, the SEA 
end operating agency must be able to demonstrate that the proposed coi Jtruction is 
essential to the success of the MEP, that every effort has been made to use other funds to 
psy for the construction, and that there is no alternative space that meets the needs of the 
MEP. (See also Sections 75.600 • 75.61 5 end 76.600 of EDGAR.) 

020. May equipment be purchased with MEP funds? 

A. Yes. Sections 1202(e)(1)end (3) end 101 1(a)(2) of the Chapter 1 statute and 
Section 201 .46(e) of the MEP regulations permit the use of Chapter 1 funds to acquire 
equipment. (See Chapter X - STATE ADMINISTRATION, the Equipment section.) 

021. May MEP funds be used to purchase computers, including those for e home-based 
computer project for migratory chSdren? 

A. Yes. Computers, including those for home-based computer projects, may be 
purchased with MEP funds if the costs ere reasonable and necessary and the computers 
will be used only to help meet the needs of migratory children. A home-based computer 
project, like e school-based computer project, should include both an instructional 
component, and en evaluation componenc. In addition, the operating agency should take 
steps to ensure that the computers are used only for their intended purpose. 

022. May MEP funds be used to train personnel to implement e new program in a 
subsequent schoof year? 

A. Yes, if this type of training is cork 'stent with the SEA and operating agency's MEP 
application and annual State end local needs assessments. 

023. Must the operating agency inform paren: of the criteria for student selection and 
specific instructhnef objectives for each chffd served in the Chapter 1 MtP? 

A. Yes. For further discussion of these requirements see Chapter VIti - PARENTAL 
INVOLVEMENT, Section 201.35 of the MEP regulations, and Section 200.34(b)(1) of the 
Chapter 1 LEA program regulations. 

024. May a chffd be entered in the MSRTS but not be provided program services with 
MB? funds? 

A. Yes. All migratory children should be entered in the MSRTS in order to be included 
in the State's count of eligible children, whether or not thev need or receive MEP services. 
(See Section 201 .20(e)(2).) 



75 



025. Do the program Improvement provisions in Sections 1020 ami 1021 of the Chapter 
f statute apply to the MEP? 

A. No. They apply only to the Chapter 1 LEA Program. 
S^vicss to Pn^ehmd Ch&ten 

026. Who are "preschool chttdren?" 

A. Section 201 .3 of the MEP regulations defines "preschool children" as children who 
are below the age and grade level at which tha agency provides free public education and 
cf an age or grade level at which they can benefit from an organized educational program 
provided in a school or educational setting. 

027. What is the SEA 's rcspons&ffiy forprovkMng educations/ services for migratory 
preschooi chMdren? 

A. The SEA is responsible for making appropriate provisions for the educational needs 
of preschool migratory children age three to five in the same way and according to the 
same priorities for services as it makes provisions for the needs of school-aged migratory 
chMdren. This means that, if warranted by their needs assessments, the SEA and 
operating agencies must ensure that preschool migratory children have access to existing 
programs or, where no programs exist, that it or its operating agencies establish preschool 
programs that accommodate the needs of migratory preschool children. 

028. The Chapter 1 LEA Program em ourages. but ctoes not require, LEAs to establish 
specie/ preschooi programs. On what asis does the MEP require SEAs to provide for the 
educational needs of preschool chMdren? 

A. Under the Chapter 1 LEA Program, LEAs are authorized to provide educational 
services to preschool children who are educationally deprived. (See Section 1011 (a)(2) of 
the statute.) With regard to the MEP, the statute does more. Congress evidenced its 
intent that SEAs serve preschool migratory children by (1) enacting an MEP funding 
formula in Section 1201(b) of the statute that provides funding to States on the basis of 
their migratory children age 3 through 21 , and (2) requiring an assurance in Section 
1202(a)(5) that provision will be mede for the preschool educational needs of migratory 
children. Congress elsewhere did n?t distinguish between the provision of services to 
school-age children and the provision of services to preschool children, i.e., Section 
1202(a)(1) provides only that payments will be used for programs and projects which are 
designed to meet the special educational needs of migratory children. 

Consequently, the MEP regulations require thet, consistent with the service priority and 
needs assessment requirements in the statute and regulations, SEAs must give 
consideration to educational services for preschool migratory children. (See Sections 
201.31 and 201.32 of the regulations.) 
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029. Did the same requh .stent regarding preschool migratory children exist under the 
former MEP statute? 

A. No. Under the former statute, the SEA was only authorized to provide services to 
preschool children where these services did not detract from the operation of prog ran. s for 
school age children. 

030. What factors does the SEA consider in designing projects for migratory preschool 
chMdren? 

A. In designing these projects, the SEA considers factors including: 

o assessment of the needs of preschool children; 

o whether there are enough chMdren with unmet needs who reside in 

concentrations large enough to permit a project of sufficient size, scope, and 
quality to warrant the use of MEP funds for a preschool project; 

o the availability of existing and appropriate preschool projects; and 

o the extent to which existing projects meet the educational needs of 
preschool children. 

031. Where no State or local preschool programs exist must the SEA f$ the need by 
provkBng preschool programs with MEP funds? 

A. Lack of existing State or local preschool or child-care programs for non-migratory 
children does not relieve a State of its responsibility to make appropriate provisions for the 
needs of preschool migratory children. 

032. May States and operating agencies use MEP funds to provide day cere or 
babysitting services for currently migratory chOdren age 2 years or younger who are 
sittings of preschool and regular school-aged currently migratory children? 

A. Yes, if rne provision of day care or similar services to these younger children is 
necessary so that migrant education services can be provided to their preschool and 
school-age currently migratory siblings, and no funds - except MEP funds - are available 
for that purpose. In this case, the currently migratory children ege 2 years or younger 
would have a higher priority for services than would formerly migratory children. (See 
Section 201.31(b).) 

033. What other programs exist to help migrant preschoolers make a smooth transition 
into the regular school program? 

A. Depending on the community, various programs may help migrant preschoolers. 
Other Federally funded progrems that address the goal of school reediness include the 
Chapter 1 LEA program, the Heed Stert program, Even Start, Reeding is Fundamental 
(RIF), and the Mk?r«!n? -?e-*H programs, which provide health-related services. In eddition, 
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some States and local communities have established their own preschool programs. 



034, If existing preschool programs are available for both migratory and non-migratory 
chSdren, musi»9§l^ftmdmomhnml»cUvfths? 

A. If the statewide end local needs assessments reveal that these existing programs 
are meeting the special educational needs of migratory preschool children, the SEA need 
not fund additional activities. Alternatively, if these programs are not adequate, then MEP 
funds must be used to meet the special educational needs of migratory preschool children. 
These additional activities must supplement end not supplant the existing program 
activities. 

035, If the needs assessment indicates that tho services provided by existing programs 
do not edequatety address the needs of migratory preschool chUdran, how might the MEP 
end existing programs work together to better address these needs? 

A. Activities might include: increased coordination between the MEP and other 
programs; hiring supplemental staff; purchasing supplemental equipment and materials; 
and providing supplemental services. In the event that the MEP supplements existing 
programs with staff, equipment, or materials, the models and guidance provided in the 
"supplement, not supplant" portion of this manual apply. (See Chapter IX - MIGRANT 
EDUCATION PROGRAM FISCAL REQUIREMENTS.) 

Special ^nidations 

036. May chSdren with disabilities be served in the MEP? 

A. Yes. However, the MEP may provide special individualized services to migratory 
children with disabilities to permit them to participate fully in the MEP project only if (1) 
the State or operating agency is not already required by law to provide them; and (2) 
precision of these services is consistent with the State and local needs assessments. 
Sections 1014(d) and 1202(a)(3) of the Chapter 1 statute prohibit the use of MEP funds 
for services that school districts are otherwise required by Federal, State, or local law to 
make available for disabled children. The SEA and operating agency are required to 
provide appropriate services to disabled children under Section 504 of the Rehabilitation 
Act of 1973 <P.L 93-1 12, as amended), and the individuals With Disabilities Education 
Act (IDEA) (P.L. 94-142, as amended). 

in addition, Section 1202(a)(2) of the Chapter 1 statute and Sections 201.34 end 201.36 
of the MEP regulations require that the SEA ensure that any MEP-funded services provided 
to children with disabilities are coordinated with those administered under the IDEA end 
other Federal programs. 

037. Are there circumstances under which dJsab'ed migratory children must be served 
with MEP funds? 

A. Yes. If the school district has met its responsibility as described above, then 
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services must be provided to disabled migratory children to the seme extent they ere 
provided to non-disabled migratory children. 

038. How can an operating agency provide MEP services for disabled cMdren without 
violating the 'supplement not supplant" requirement? 

A. An SEA end operating agency may provide services for disabled children that 
comply with the "supplement, not supplant" requirement if the MEP services have all of 
the following characteristics: 

o the operating agency designs the MEP project to address the special 
educational needs of migratory children, not needs relating to children's 
disabling conditions; 

o the operating agency sets overall program objectives that do not distinguish 
between disabled end non-disabled participants; 

o the operating agency selects disabled children for MEP services on the basis 
of special educational needs, not on the basis of disability, and the operating 
agency selects those disabled children who can be expected to make 
substantial progress toward accomplishing project activities without 
substantially modifying the educational level of the subject matter; 

o the operating agency provides the same services from non-MEP funds to 
address migratory children'*, disabling conditions as are provided for non- 
migratory children with disabilities; 

o the operating agency provides MEP services that take into account the needs 
end abilities of individual participants, without distinguishing generally 
between disabled end non-disabled participants with respect to the services 
provided; and 

o tThe operating agency provides for maximum coordination between MEP 
services end the services provided to address the children's dissbilities in 
order to increase program effectiveness, eliminate duplication, end reduce 
fragmentation of the children's programs. 

039. May MEP funds be used to provide services to disabled migratory children in an 
MEP summer school project if no other State and local programs are serving these 
Cnfforenr 

A. Yes, if neither the Stete nor the operating agency is required to serve these children 
during the summer from other sources of funds. 

Q40. May MEP hmds be used to provide bffmguai education services to migratory 
chBdren who are BmHed English proficient (LEP}? 

A. Yes, under certain circumstances. Under Section 1014(d)(1) of the Chepter 1 
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statute, MEP services may not be used to provide services that the State or operating 
agency is required by law to make available to these children. Title VI of the CM) Rights 
Act of 1964 bars discrimination on the basis of race, color, or national origin in any 
program or activity receiving Federal financial assistance. Furthermore, the U. S. Supreme 
Court ruled in Lau v. Nichols. 414 U.S. 684 (1974), that Title VI requires that school 
districts offer LEP children meaningful opportunities to participate in the programs offered 
to other students. Therefore, whether or not the school district has an MEP project, it 
must offer programs to students with special language needs to enable them to participate 
meaningfully in school. School districts may not use MEP funds to meet their Title VI 
responsibilities. 

MEP funds generally may be used to provide oilingual assistance to LEP students provided 
that 1) bilingual services are needed to enhance remedial instruction and not merely to 
permit the district to meet its Title VI responsibilities, end <2) language services are 
provided based on the assessment of unmet needs of all migrant children whom the SEA 
and operating agency might serve. If these conditions are met, MEP funds might, for 
example, be used to hire bilingual staff to augment efforts in assessing the needs of LEP 
children, or provide language assistance that is necessary to enable students to participate 
meaningfully in the MEP. If bilingual education services ere provided with MEP funds, they 
must be remedial and supplement instruction offered by the school district's regular 
program. However, unlike the Chapter 1 LEA program, the MEP, in certain 
circumstances, may provide instructional end support services to children regardless of 
whether their needs stem from educational deprivation or limited English proficiency. (For 
more information on this subject, see the Chapter 1 LEA Program Policy Manual, Q1 8 and 
Q18A on pages 1 14 and 115.) 

04 7. Must the SEA and its operating agencies serve cMtiwn not legally admitted into the 
country (fflegal ahensl to the same extent as chMdren of U.S. citizens? 

A. Yes. In the case of PMer v. Doe . 457 U.S. 202 0982), the U. S. Supreme Court 
ruled that the U.S. Constitution prohibits States from withholding financial support to 
school districts for the education of children not legally admitted into the country, or 
otherwise discriminating against these children by denying them access to educational 
programs offered to children of U. S. citizens. 

042. May the children of undocumented workers, whether or not they have legal status, 
be denied admission to school because they vannot meet special State or tocafpoffefes 
which require birth certificates or social secutfty numbers as preconditions to school 
enrollment? 

A. Typically, State laws require the provision of a free public education for all children 
who ere residents of the Stete. Therefore, if en SEA or local schoc/ district denies 
admission tc children of undocumented workers who reside in the State, it may be 
violating State law. Even if this is not so, the SEA end the school district could face legal 
challenges brought by migratory children and their parents who claim that such policies 
violate their constitutional rights to equal protection end due process of law. 
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Q43, What are support sendees, and under what circumstances can they he provided 
with 4MBP funds? 

A. "Support services" are non-instructional services that help migratory children to 
perform in an educational setting. They can include, among other things, medical care, 
dental care, transportation, student advocacy and counseling, family or nutrition services, 
day-care services, and doming. An SEA or operating agency could use MEP funds to 
provide support services to migratory children when - 

o the needs assessment indicates that these services ere needed to help 
migratory children participate effectively in their instructional or preschool 
program; 

o the SEA or operating agency has determined that funds or services from 
other programs are not available or are inadequate to meet the needs of 
participating migratory children; and 

o the services are provided to children consistent with the service priorities. 

<Sre Section 201.25<c)(3) and 201.32(e).) 

044. Must the SEA always provide support services as a pert of the State's migrant 
education program? 

A. No. However, the SEA must identify the special educational needs of migratory 
children who will participate in the program and design projects to meet those needs. If 
needs assessment indicates that these children need support services, then the SEA must 
provide them. (See Section 201 .31 .) 

045. if a migratory ch&d does not need remedial instructional services from the MEP (or 
any other source), can die MEP provide support services to the cfWd? 

A. Yes. A migratory child whose instructional needs are being met through other 
sources (e.g., State compensatory education programs, Chapter 1, bilingual education or 
the regular school program) may be provided MEP support services, such as guidance or 
health cere, so long as these support services are based on the results of the needs 
assessment and are needed to ensure that the special educational needs of the children are 
being met. 

046. May States and operating agencies use MEP funds to provide English instruction to 
the parents of migratory children? 

A. Yes, but only to the extent that the English instruction is determined to be 
necessary end intended specifically to assist the migratory children to participate more 
fully in their instructional program. 




047, Are "day care" services for chBdren age 0 - 2, that are necessary to permit 
currentfy migratory preschool or school-age chBdren to receive MEP education services, 
considered to be support services? 

A Yes. (See the Services to Preschool Children section of this chapter.) 
Orooouts - At Risk Students 

Q4& Are migratory students who are sttt entitled to a free pubMc education eligible for 
services up to age 2 1, or through age 21? 

A. Migratory children are eligible for services through age 21 . (See Section 201 .3.) 

049. Where can information and reference materials be obtained to assist SEAs and 
operating agencies in designing programs that focus on dropout prevention and at-risk 
students? 

A. Information on resources that are available may be obtained from the TACs, R- 
TACs, and PCCs, lists of which are available from ED upon request. Information is also 
available from the following organizations: 

National Dropout Prevention Center 
205 Martin Street 

Clemson, South Carolina 29634-51 1 1 
(803) 656-2599 

National Diffusion Network 

Programs for Dropouts and At-risk Students 

U.S. Department of Educetion 

555 New Jersey Ave., NW, Room 500 

Washington, DC 20208-5644 

(202) 219-2116 

Dropout Prevention Demonstration Program 

School Improvement Programs 

Office of Elementary and Secondary Education 

U.S. Department of Education 

400 Maryland Ave., SW 

Washington, DC 20202 

(202)401-1342 

Saodsm to fiflate School Qh&kon 

Q50. Must eligible migratory children enrolled in private schools be served by die MEP? 

A. Yes. Under Sections 201 .1 7(b)(3)(i) and 201 .36(d) of the MEP regulations, SEAs 
and operating agencies must provide MEP services to ell significant concentrations of 
eligible migratory children enrolled in private schools, consistent with the services priorities 
in Section 201 .31 . (See Appendix F for more Questions and Answers on Services to 
Private School Children.) 
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VS. SUMMER SCHOOL PROGRAMS 



Summer programs play an important role in the MEP because they provide services that 
help migratory children compensate for gaps and disruptions in their education due to, or 
aggravated by, their frequent moves from one school to another. Summer programs and 
projects vary from place to place, depending on the results of the statewide and local 
needs assessments and the availability of other summer programs. The following 
addresses special rules governing summer programs. 

Statutory Ranuiraments: 

Sections 1201 and 1202 of Chapter 1 of Title I, ESEA 
Reauiatorv Requirements: 

Sections 201.20, 201.30, 201.32, 201.35, 201.36, and 201.51 - 201.56 
07, Why does the MEP emphasize summer program services? 

A. Summer programs can offer critical services to migratory children by helping them 
earn high school credit, retain what they have been taught in the regular school program, 
end otherwise counter negative effects of dislocation and interrupted schooling. 

Q2. Does Hie Chapter 1 statute contain provisions that focus on the need for MEP 
summer programs? 

A. Yes. Section 1 201(b) of the statute directs the Secretory to adjust, for MEP 
funding purposes, the PTE number of migratory children residing in each State "to take 
into account the special needs of those children for summer programs and the additional 
costs of operating such programs during the summer." 

03. How does the Department make this special summer formula adjustment? 

A. ED's present method is described in Chapter I - STATE APPLICATION, Q1 5 and 
Q19 of this manual. 

04. Does the special summer formula adjustment apply to a summer project that begins 
before the end of the operating agency's regular school year? 

A. No. Section 1 201 (b) of the statute, which authorizes the special summer 
adjustment and additional PTEs to States whose migratory children participate in summer 
programs, authorizes additional funding to States to meet the needs of migrant children 
during the summer period - that is, when the reguler school year is not in session. 

05. Does this mean that States are prohibited from beginning summer projects before 
the end of the regular school year? 

A. No. Depending on the dates of arrival and the children's needs, operating agencies 
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may determine that migratory children would benefit from participation in such a project. 
However, these children may not begin generating summer FTEs for the State in which the 
project is located untH the operating agency's regular school year has ended. 

Because of "supplement, not supplant" requirements and the responsibility of SEAs and 
LEAs under Stats and local law to provide services to ail children residing within school 
district boundaries during the regular school year, State and local agencies that begin 
summer projects before the school year ends must provide participating migratory children 
with the same level of State and locally funded services that they provide to children 
enrolled in the regular school year program. 

06. Do the other MEP statutory provisions also apply to summer programs? 

A. Except for Section 1 202(b)(4) (which exempts summer programs from the 
requirement to establish parent advisory councils), all MEP statutory provisions apply both 
to summer programs and regular school year programs. Thus, the general provisions in 
Section 1202(a)(1), which require SEAs to use their MEP funds for activities that meet the 
special educational needs of migratory children, apply fully to migratory children with 
special educational needs who reside in the State during the summer months. (See 
Chapter II - NEEDS ASSESSMENT end Chapter XI - EVALUATION.) 

07. Under what conditions may art SEA provide summer school programs paid fuBy 
with MEP funds? 

A. The SEA may do so when no ether services are available in a particular area to 
meet the needs of migratory children. 

08. Are there any requirements regarding intensity of sumrmr services, campus based 
instruction, student contact hours per day or nays per week of instruction, etc, with 
which an operating agency must compfy in operating a summer schoof program for 
migratory chMdren? 

A. No. Operating agencies have discretion in designing and implementing projects to 
best meet the needs and situations of their identified children. Effective instruction can 
take place in a variety of settings depending on the needs and situations of the children to 
be served. For example, an agency might choose to establish evening classc s to meet 
the needs of secondary school students who work in the fields during the dey to earn 
additional high school credit or to meke up classes from the previous school year. 

Q9. Are operating agencies required to establish a parent advisory council for summer 
projects? 

A. No. The requirement to establish a parent advisory council for the MEP 

applies only to the regular school year program. 
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Q10. When operating a summer prefect what must the SEA and operating agency do to 
mast the general parental involvement requirements m Sections 1016 and 1202(aJ(4J of 
the Chapter 1 statute? 

A. The operating agency must involve parents in the planning and implementation of 
summer projects. {See Section 201 .35(c) of the MEP regulations and Section 200.34 of 
the Chapter 1 LEA Program regulations.) Such activities may include formal meet? igs, 
parent-teacher conferences, parents' day at the project, and other activities. (See also 
Chapter VIII - PARENTAL »NV0LV£M£NT.) 

Q11. How can en SEA and an operating agency base e summer project on an assessment 
of the needs of currently migratory chSdren when It has no advance Information on the 
number of students who might need to be served during the summer months? 

A. Section 201 .32(a)(1) of the MEP regulations permits en SEA and its operating 
agencies to conduct needs assessments based on the characteristics of the children 
expected to reside in the area the project wilt serve. Agencies can rely on past experience 
with similar children who have moved to the area, MSRTS records, or other information to 
determine the characteristics of the children it expects to serve. 

012. Wfcaf requirements govern the evaluation design of Instructional projects that 
operate In the summer? 

A. The evaluation design for summer school instructional projects must include 
objective measures of the educational progress of students* who participate during the 
project period, including educational achievement in basic and advanced skills over that 
period. The evaluation design must also measure the effect of any support services 
provided as pert of the summer project. (See Sections 201.51(a), 201.52(c) and (d), end 
Chapter XI - EVALUATION.) 

Q 13. When evaluating summer prelects, must agencies conduct pre- and post-testing 
using national or State normed achievement tests? 

A. No. Because of the short period in which summer projects operate, it often is 
difficult to evaluate the effect of the project in terms of educational achievement. 
Therefore, in evaluating the educational progress of migratory students in summer projects 
(unlike in regular school-year projects), operating agencies do not have to conduct pre- and 
post-testing using national or State normed achievement tests. However, the evaluation 
design for summer projects must include objective messures of educational progress. 
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VJIL PARENTAL INVOLVEMENT 

Section 101 6 of Chapter 1 requires parental involvement es an integral part of all Chapter 
1 programs, and Section 1202(a)(4) requires that Migrant Education Programs be designed 
and conducted in consultation with Parent Advisory Councils (PACs). 

MEP regulations permit an SEA and operating agency to receive MEP funds only if they 
implement programs, activities, and procedures for involving parents of participating public 
and private-school migratory children in their migrant education programs. This 
involvement must include, but is not limited to. parental input into the planning, design, 
and implementation of the operating agency's MEP program. 

This chapter addresses the various statutory and regulatory parental involvement 
requirements, including whet State and operating agencies can and must do to involve 
migratory parents fully in the education of their children. 

Statutory Aamdramanta: 

Section 1016 and 1202(a)(4) of Chapter 1 of Trte 1, ESEA 
Rmauimtant Haamnmants. 

Sections 201.35, and 200.34 of the Chapter 1 LEA Program regulations 
RmlMtfanshfo BatvmenPamnt Advisory Cauncffa and General Chanter 1 Parental 

01. What rasponsIbOtfaa do an SEA and its operating agendas neve for involving 
parents in planning and operating their Ntigrant Education Programs and projects? 

A. Except for State or local programs that do not extend for the duration of the school 
year, both the SEA and its operating agencies must design and implement their Migrant 
Education Programs and projects in consultation with parent advisory councils (PACs) that 
represent or Include parents of migratory children. (See Section 1 202(a)(4) of the Chapter 
1 statute.) in addition, all State and local programs must comply with the general 
requirements for parental involvement in Section 1016 of the statute. 

02. May an SEA and opsrsting agoncy use an active PAC to moat any of the general 
Chaptar 1 parental involvement reeykoments contained in Sections 201.35(cJ of Urn MEP 
regulations and 200.34 of tha Chaptar 1 LEA Program ragtdatfons? 

A. Yes. An active PAC may be an appropriate focal point of an agency's parental 
involvement efforts. These PACs may be used, for example, to: 

o ensure full parental participation in MEP project planning, design, and 
implementation (Section 200.34(c)(1)); 
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o convene an annual meeting of parents, at which school officials explain the 
MEP projects to be conducted (Section 200.34(c)(2)); and 

o provide opportunities for regular meetings of parents to formulate parental 
input into these projects, if the parents so desire (Section 200.34(c)(4)). 

To the extent that the SEA or operating agency relies on a PAC to assist in meeting some 
of its responsibilities for parental involvement (Sections 200.34 and 201.35(c)), it must 
ensure that the PAC operates in compliance with the specific PAC requirements in Section 
201 .35(b) of the MEP regulations since the general parental involvement requirements are 
independent. 

03, Are there any general parental Involvement requirements that cannot be 
Implemented through a PAC? 

A. Yes. For example, the requirements in Section 200.34(c)(3) of the MEP 
regulations, that school officials provide parents with reports on their children's progress 
and make teachers and other staff available to '.hem for regular meetings, cannot easily be 
accomplished through PAC meetings, or other group sessions. These activities require 
contact with individual parents. 

Q4\ Must the MEP State plan include names of parents speciffcatiy Involved in the 
ptennktg, design, and implementation of tha project? 

A. No. However, operating agencies may wish to keep such records to ensure that 
they can demonstrate compliance with the requirements governing parental involvement in 
Sections 201.35 and 200.34. 

OS. Must parents bo involved in the planning, design, and Implementation of Migrant 
Education Programs that do not extend for the duration of the school year? 

A. Yes. Although the SEA and operating agencies have no responsibility to maintain 
PACs for these programs, they must carry out the more general parental involvement 
requirements in Sections 201 .35(c) of the MEP regulations and in 200.34 of the Chapter 
1- LEA Program regulations. 

OS. Should the programs and activities developed for the involvement of parents 
provide help for parents who are not proficient in the English language so that they can 
understand and involve themselves in the operating agency's MEP projects? 

A. Yes. Every effort should be made to facilitate the participator, of parents in ail 
aspects of programming, including, where practicable, training for parents who lack 
literacy skills or whose native language is not English. 

07. How can teachers, other agency staff, and parents who do not speak the same 
language communicate their concerns about thv students and their programs? 

A. Information, programs, and activities for parents must be provided, to the extent 
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practicable, In a language or form which the parents understand. As necessary, S£As and 
operating agencies should employ bilingual personnel, including interpreters at meetings 
involving non-English speaking parents. 

08. What strategies may the SEA ant <he operating agency usa to involve working 
parents hi educational concerns where those parents seam unable to participate in parental 
ihvofvomar' activities? 

A SEAs and operating agencies must offer meaningful ways to involve parents in the 
programs and projects. Methods for parental involvement should be planned and 
implemented in ways that take into consideration the working hours and family 
responsibilities of the parents. In order to encourage greater attendance of parents, 
projects msy use MEP funds to pay the costs of child care end transportation that parents 
incur to attend meetings, ss well es refreshments st the meetings. 

Parent Advisory CouncBa 

09. What is the function of a parent advisory council {PACi? 

A. A PAC advises the SEA end its local operating agency on concerns of migrant 
perents that relate to the planning, operation, and evaluation of migrant education 
programs and projects in which their children participate. In addition, the SEA and 
operating agency must also consult with the PAC about: (1) the annual assessment of the 
needs of migratory children to be served; end (2) the design of the coming year's projects 
to meet those needs. 

Q10. Before fts application for MEP funds can be approved, what must the SEA and 
operating agency do to show compBance with PAC requirements? 

A. The SEA and each operating agency that must have a PAC must document 
compliance with tha PAC consultation requirements in the application for MEP funds. 
Neither the SEA's nor operating agency's application may be approved unless this 
documentation is provided. (See Section 201.35(b)(2).) 

Oil. Are there any forme/ procedures and scheduffng requirements that govern PAC 
meetings end undertakings? 

A. The SEA and operating agency must establish procedures for consultation with the 
PAC in the planning, operation, end evaluation of eech Migrent Education Program or local 
project. These procedures must also facilitate selection of e majority of PAC members 
who are parents (or guardians) of the migratory children to be served. Eter.tion to the local 
PACs should be conducted either by the agency or by perents (or guarding) of migratory 
children who attend the PAC meeting. The SEA might arrange for local t'ACs to elect 
members to the Stete PAC. 
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01 X What should the SEA or operating agency <fo if election of PAC members is not 
posskVe? 



A. To the extent feasible, members of the PACs must be elected by parents of eligible 
migratory children, but because of the mobility of the population and possible difficulties In 
obtaining active PAC membership throughout the regular school project year, elections 
may sometimes be impossible. Before deciding that elections cannot be conducted, 
however, the State or local operating agency must attempt to hold elections In 
consultation with parents and guardians of migratory children. 

if elections are not possible, the SEA or operating agency should maintain records that 
include reasons why, as wefl as any contacts, discussions, and agreements with the 
migrant community on other methods of selecting PAC members - for example, appointing 
volunteers or those nominated by teachers or by administrators. If it is necessary to 
obtain members by means other then elections, an explanation of why the alternative was 
selected should be circulated to aH parents of migratory children and aN interested parties. 
Whatever method is adopted, it should provide for maximum parent participation. 

Q13. May MEP funds be used to pay the reasonable and necessary expenses that PAC 
members meter whan attending PAC meetings? 

A. Yes. 

Q14. May MEP funds be used to compensate PAC parent members for lost wages 
incurred in attending PAC meetings? 

A, Yes. 

Q15. May MEP funds be used to pay expenses of PAC members who are not the parents 
or guardians of migratory chttdren? 

A. Yes. All participating members of the PAC, including teachers and other Stata 
operating agency personnel who have been chosen by the perents of migratory children, 
may receive compensation for their expenses. 

Q1S. What ate the SEA and operating agency's responsaWties if they are unable, after 
oWgent efforts, to maintain a functioning PAC due to leek of participation? 

A. Those agencies should pursue all reasonable avenues of obtaining and reviving PAC 
participation before deciding that maintaining a functioning PAC is not possible. Since the 
MEP regulations (Section 201.35(b)(2)) require annual documentation of compliance with 
the PAC requirement, the State end operating agency should main? >in records of their 
ongoing efforts to maintain a PAC. 
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017. To what extent must the SEA or operating agency consult with PACs ki the 
planning, operation a td ovakmSiok of both mm egmncy's MEP-haided pnschoo l pragma* 
end Its efforts on btbaff of older youth not enrolled at schools? 

A. Consultation requirements for these types of MEP projects are the same as for 
regular school-year projects involving school-age students. 

Q1S. Section 1202(bH4) of Chapter 1 requires that PACs must be estsbffshod only for 
"progfoms extending for the duretion of the school year. " Does fMf exempt summer 
school programs? 

A. Yes, if the summer school program is separate from the agency's regular school 
year program, hi areas with year-round programs of instruction, summer program 
activities occur within the "duration of the school year," and continuous PAC activities are 
required. 

019. Are there situations in which en SEA or operating egency should consider operating 
PACs during summer months even though tw regufer school year hes concluded? 

A Yes. Although establishing (or maintaining) a PAC is optional during this period, to 
the extent that en operating agency's summer project serves migratory children who were 
enrolled in the agency's regular school program, the agency should encounter few 
difficulties maintaining a PAC during the summer program period. In this situation, the 
agency should consider working with a summer PAC. 

Genemt Parental mvohramant 

020. Whet kind of parental consultation is required by Section 1016 of dm Chapter 1 
statute? 

A. Section 1016 expends previous parental involvement requirements to emphasize 
parental consultation, training, and home-school partnerships. To meet the requirements 
of Section 1016, consultation with parents must be organized, ongoing, systematic, 
informed, and timely. Procedures for implementing these requirements must be 
documented with written policies that the SEA and operating agency make available to the 
parents and guardians of participating children. Parental involvement must be developed 
with, and based on proposed and final applications, needs assessment documents, 
budgetary information, evaluation data, local, State and Federal laws, regulations, policies 
and directives, and other information deemed necessary for effective involvement. 

in addition, the MEP regulations require that the methods for obtaining full participation of 
parents must be of sufficient size, scope, and quality to give reasonable promise of 
substantial progress toward achieving the parental involvement goals contained in Section 
200.34(b). (See Sections 201.35(c) end 200.34 (a)(3).) 
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021. What kinds of parental krrotvtmerit activities does the Chapter 1 statu* require? 

A, Section 101 6 of the statute requires, among other things, that each operating 
agency - 

o make MEP education and support service personnel, including pupil services 
personnel, accessible to parents; 

o convene a district-wide or building-level annual meeting of the parents of 
participating children and provide opportunities for regular meetings; 

o provide timely information to parents about the agency's MEP program end 
the progress of their children in school; 

o make parents swore of parental involvement requirements (including, where 
applicable, PAC requirements) and other relevant provisions of the program; 
and 

o provide information, to the extent practicable, in a language end form that 
the parents can understand. 

An operating agency's parental involvement program must include activities such as (1 ) 
training parents to work with their children in the home end to understand program 
requirements; (2) training parents, teachers, and principals to build partnerships between 
home and school; and (3) training teachers, principals, and other staff members involved in 
the MEP program to work effectively with the parents of participating children. 

022. Do flf requirements tor parental involvement contained in Section 200.34 of the 
Chepter 1 LEA Program regulations apply to the MEP? 

A. No. Section 201.35(c) provides that paragraph (d) of Section 200.34, governing 
the operating agency's annual assessment of its parental involvement program, does not 
apply to the MEP. 

023. Mow can die SEA and operating agency document that it has involved parents in 
the planning, design, end implementation of the MEP? 

A. Parental involvement con be documented through such records ss: 

o descriptions in the project application of the consultations with parents in 
the development end approval of the project; 

o agendo and minutes of the annual meeting of parents of participating 

children and other regular meetings of parents that are held to obtain input 
into the program; 

o schedules of training sessions designed for parents; 




o financial records showing a budget and expenditures for parental 
involvement activities; and 

o sign-in sheets from meetings and training sessions. 

Q24. Must the operating agency's goals for parentai involvement in MEP projects be 
addressed in the desired outcomes section of its project appScation? 

A. White the operating agency may do so, it does not have to address its goafs for 
parental involvement in desired outcomes. 

Q2S. What goals must parentai involvement programs end activities be designed to 
achieve? 

A. In coordination with parents of participating children, the SEA and each operating 
agency must develop programs and activities that are designed to achieve the goals listed 
in Section 200. 34(b) (1)-{7> of the Chapter 1 LEA Program regulations. (See Section 
201 .35(c).) These goals include keeping parents informed about the services their children 
receive, supporting and training parents to understand program requirements and to work 
with their children at home, training school personnel to work with parents, and ensuring 
fuM participation of parents who are non-English speaking or who lack literacy skills. 

Q26. Are both the SEA and the operating agency responsfbfe for ensuring that the 
operating agency makes progress toward meeting these goals? 

A. Yes. 

Q27. What should an operating agency inchtde in its written poficies with regard to 
parental involvement in AfEP prefects? 

A. An operating agency's written policies, which must be developed after consultation 
with and review by parents, should define - 

o the procedures end types of activities for involving parents in the planning, 
design, and implementation of the migrant program; 

o the specific goals of the operating agency for its parental involvement 
programs and activities; and 

o the procedures and types of activities for parental involvement in program 
aspects other than in the planning, design, and implementation of the MEP 
(such as involving parents directly in the education of their children). 

Q28. Must written policies be available to aM staff and parents of participating children? 

A. Yes. While the operating agency is not required to distribute copies of the written 
policies, it should make them available to interested staff and parents of participating 
children. 
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029. Must an operetktg agency provide copies of the law and regttlations to each parent? 



A. No. However, familiarity with these documents would enhance parents' 
understanding of program requirements and policies and would increase the effectiveness 
of parental involvement. At a minimum, copies of relevant laws and regulations should be 
made available to parents for review. 

030. Must operating agendas Inform parents of the criteria for student selection for MEP 
serv/cos ana specmc instructional oofocttves tot oacn cntfor 

A. Yes. An operating agency must ensure that the parents of participating migratory 
children are informed about the basis for selecting children for MEP services (including 
service priorities end needs assessments), the masons why their children ere participating, 
and the specific instructional or support service objectives of the program as well es the 
methods used to achieve them. In addition, en operating agency must provide the parents 
of participating children with reports on their children's progress and, to the extent 
practicable, conduct a parent-teacher conference with the parents of each participating 
child to discuss the child's progress and placement in the program, and methods parents 
can use to complement the child's instruction. 

031. To meet the requirement of training "other staff involved in the operating agency's 
MEP, should the agency train rwn-btstructlonal personnel so that tney can work effectively 
whh parents of participating migratory chffdren? 

A. Yes. Both MEP end non-MEP funded staff members who are involved in the 
program should receive training to help them work more effectively with the parents of 
migratory children. These personnel include counselors, nurses, speech therapists, 
librarians, and social workers. 

032. May MEP funds be used to support parental involvement activities required by the 
Chapter 1 statute? 

A. Yes. The MEP regulations permit the use of MEP funds to pay the cost of Chapter 
1 parental involvement activities. Activities such as the following are allowable: support 
of parent conferences; resource centers; training programs (including expenditures 
associated with attendance at them); reporting to parents on children's progress; hiring, 
training . end use of parental involvement liaison workers; training of personnel, including 
pupil services personnel; use of parents as classroom volunteers, tutors, and aides; 
providing school-to-home complementary curricula and materials and assistance in 
implementing home-based educational activities; providing timely information on the MEP 
and responses to parent recommendations; and soliciting of parents' suggestions in the 
planning, development, and operation of MEP projects. See Section 200.34(e) of the 
Chapter 1 LEA Program regulations (incorporated into Section 201.35(c) of the MEP 
regulations). 



94 

o 

ERJ.C 



033. May MtT hmds pay the cost of htstnance for vehicfes that transport school 
personnel for home visits or parants for school visits? 



A. Yes. However, the portion of the insurance payment that is allowable should be 
calculated on the basis of the percentage of time that the vehicle is used for MEP home 
and school visits. 

Q34. May AISP funds ba usad to pay for patents' attendance at training conferences? 

A Yes. An SEA and operating agency may use funds for costs that are reasonable 
and necessary to support the attendance of MEP parents of participating children at 
conferences specifically designed for them or at those conferences providing training to 
enable them to participate more effectively in the local program or to conduct home-based 
educational activities. The SEA and operating agency should develop criteria, in 
consultation with parents, to determine the reasonable numbet of parents who may attend 
notional meetings. Upon return, attendees should provide information and, if possible, 
training on the conference topics to other migratory parents. 

Q35. May parents be paid a wage or stipend to attend parentai Involvement activities or 
meetings? 

A. No. The statute does not authorize an operating agency to pay wages to a parent 
to attend a meeting or training session, or to reimburse a parent for salary lost due to 
attendance at general parental involvement activities. But See Q1 4 of this chapter with 
regard to attendance of PAC members et PAC meetings. Parental involvement 
expenditures are limited to actual expenses that a parent may incur. 

Q36. May MEP funds be spent for food and refreshments provided during parent 
meetings or training? 

A. Yes. Reasonable expenditures for refreshments or food, particularly when such 
meetings extend through mealtime, are allowable. 

Q37. Mey parents be paid as classroom aides and tutors? 

A. Yes. 



95 

? 2 



IX. MIGRANT EDUCATION PROGRAM FISCAL REQUIREMENTS 



MEP funds may be used only to benefit migratory children; they may not be used to 
support projects of general aid to populations that include non-migratory children. 

To ensure that Chapter 1 MEP funds are used to provide services to migratory children 
that are in addition to the regular services normally provided by an LEA or operating 
agency, two fiscal requirements related to the expenditure of regular State and local funds 
must be met by an operating agencies. The statute and regulations require that operating 
agencies: (1) provide services to migratory children with State and local funds that are at 
least comparable to services provided non-migratory children; end (2) use MEP funds to 
"supplement, not supplant" regular non-Federal funds. In addition, LEAs which are 
operating agencies must also maintain fiscal effort. This means that the LEA's per pupil 
expenditures or aggregate expenditures of State and local funds for free public education 
in the preceding year may not be less than 90 percent of the expenditures for the second 
preceding year. This chapter examines how these fiscal requirements affect the use of 
MEP and State and local funds. 

Statutory Raoutnmants: 

Sections 1202(a)(3) and 1018 of Chapter 1 of Title I, ESEA 

RemOatorv Requirements: 

Sections 201 .40 through 201 .45 

ProNbfthn Against Use of Funds for General Aid 

Q1. An there circumstances hi which an LEA or other operating agency may use MEP 
funds to serve chffdren who are not migratory? 

A. No. Under Sections 1 201(e) and 1202(a) of the Chapter 1 statute, MEP funds 
may be used only for projects that are designed end implemented to meet the special 
educational needs of migratory children. Moreover, under Section 201 .40 of the MEP 
regulations, using MEP funds to serve children who are not eligible for the program, or not 
selected through appropriately conducted annual needs assessments, violates the prohibi- 
tions against use of funds for general aid. 

QaBMaVkWU 

Q2. What is comparahifftY? 

4. Comparability refers to the requirement that migratory and non-migratory children 
be treated consistently in the services that operating agencies provide with their Stete end 
local funds. Under Section 201.44 of the MEP regulations, an operating agency mey 
receive MEP funds only if it uses Stete and local funds to provide services to children 
receiving MEP services that, taken es a whole, ere et least comparable to services the 
agency provides to other students enrolled in the same grade levels of all its schools. 
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03. How dots an operating agency meet the contparabStty requirement? 

A. When an SEA sufogrants to an operating agency, that agency meets the 
comparability requirement if it either: (1) files with the SEA e written assurance that it has 
established and implemented a district-wide salary schedule, a policy to ensure equivalence 
among schools in teachers, administrators, and auxiliary personnel, and a policy to ensure 
equivalence among students in the provision of curriculum materials and instructional 
supplies; px (2) establishes end implements such other measures for determining 
compliance as the SEA may approve. These other measures might include student/ 
instructional staff ratios and student/instructions! staff salary ratios. In either cese. 
Section 201 .44(c)(1) of the MEP regulations requires that the operating agency de slop 
written procedures to ensure that comparable services are provided end that the 
procedures demonstrate that they wil) permit the agency to achieve comparability. 

Because the purpose of the comparability requirement is to ensure that MEP students 
receive the same level of services from State and local funds as other students, these 
operating agency determinations should be made as early aa possible in the school veer. 

04. What & me consequence of an operating agency's failure to meet the comparably 
requirements? 

A Under Section 201 .44(f), if en operating agency is found to be out of compliance 
with the requirements, funds are to be either withheld from or repaid by the agency. Early 
determinations of comparability win preclude an operating egency from subsequently 
having to refund MEP funds due to noncompliance. In accordance with the authority for 
State regulations in Section 201 .46 of the regulations, the SEA may estsbJish timelines for 
comparability determinations and for implementing eny required corrective actions. 

05. How can en egency successfully plan to provide comparable levels of State and 
heaffy funded services to migratory students ifH does not know when those students wiB 
arrive In or leave the area that ft serves? 

A. By using past enrollment information and making reasonable assumptions about 
likely demographic and local agricultural and fishing conditions, agencies can reasonably 
predict the numbers and grade levels of migratory students whom they will be expected to 
serve, end hence the ways in which they will have to allocate State and local funds in 
order to ensure comparability. In addition, Section 201 .44(b)(2) of the MEP regulations 
provides that an agency does not need to consider "unpredictable changes in student 
enrollment or personnel assignments that occur after the beginning of a school year" 
(emphasis added). 

06. Whet records should an operating agency meintaln to document compffence with 
the comparabMty requirement? 

A. If the operating egency files e written assurance that it has established and imple- 
mented e district-wide salary schedule end policies to ensure equivalence among schools in 
staff, materials, and supplies available to assist MEP and non-MEP students, it must keep 
records to document that the salary schedule end policies were implemented and that 
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equivalence was achieved among schools in staff, materials, and supplies. 

If the operating agency establish and implemented other measures for determining 
comparability that ware approved by the SEA, it must maintain source documentation to 
support its compliance with those measures. In either case, the operating agency must 
maintain annual records documenting compliance with the comparability requirement. (See 
Section 201 .44(bMd>.) 

Q7. What a/a theSEA's respons&aoes for monitoring the comperabBity requirement? 

A. The SEA must monitor each operating agency's compliance with the comparability 
requirement, but each SEA has the flexibility to determine how best to carry out its 
monitoring responsibility. Proper monitoring could include reviews of the written 
procedures as required in Section 201 .44(c) of the regulations, reviews of records 
maintained to document compliance, and on-site verification that comparable services are 
provided with State and local funds to children receiving MEP services. The SEA, 
however, is ultimately responsible for ensuring that its operating agencies remain in 
compliance with the comparability requirement. In addition, the SEA must withhold funds 
or require refunds from operating agencies that fail to comply with the comparability 
requirements. 

08. What does "supplement, not supplant" mean? 

A. "Supplement, not supplant" is the phrase used to describe the requirement that 
MEP funds be used only to supplement - and to the extent practicable, increase - the 
level of funds that would, in the absence of MEP funds, be made available from non- 
Federal sources for the education of children participating in MEP projects. In no case may 
MEP funds be used to supplant (i.e., replace) funds from non-Federal sources. (For e 
discussion of a variety of instructional methods that meet the "supplement, not supplant" 
requirement, see Chapter VI - PROGRAM SERVICES, Qs 9-14.) 

09. Does the "supplement not supplant" requirement apply to the SEA or operating 
agency 'suae of MEP funds to serve migratory preschool children or older children who 
have dropped-out of school? 

A. Only if either the SEA or the operating agency has a State or locally-funded 
program to serve these children in the area in which they reside. Otherwise, there are no 
State end local expenditures that MEP funds can supplement. 

2*4. Does the "supplement, not supplant* requirement apply to the SEA or operating 
agency's use of MEP funds to serve disabled migratory children or migratory children of 
undocumented workers? 

A. Yes. (See Chapter VI - PROGRAM SERVICES, Qs 36-42.) 
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Off. What special State and locaSy funded services moy on operating agency exclude 
when determining whether it has compBed with the 'supplement, not supplant " end 
comparabMty req uirement s? 

A. An SEA and its operating agendas may exclude State and local funds expended for 
carrying out special programs to meet the special educational needs of migratory children 
when determining compliance with the comparabflity and "supplement, not supplant" 
requirements. Before funds for a State or local program can be excluded from the 
determinations of compliance with these requirements, the Secretary, or SEA respectively, 
must make an advance written determination that the program meets the following five 
requirements: 

o ell participants in the program ore migratory children with 
special educational needs; 

o the program is based on performance objectives related to educational 

achievement that are similar to those used in MEP programs and is evaluated 
in a manner consistent with those performance objectives; 

o the program provides supplementary services designed to meet the special 
educational needs of the migratory children who ere participating; 

o the operating agency keeps, and provides access to, records that assure the 
correctness end verification of these requiremerts; end 

o the SEA monitors program performance to ensure that these requirements 
ere met. 

(See Section 1018(d)(1)(B) of the statute and Section 201.45(b) of the regulations.) 

012. Why may local or State funds expended on such State or local compensatory 
education programs be excluded from determinations of compliance with the "supplement 
not supplant" and comparably requirements? 

A. This exclusion allows State end local compensatory education funds to be used to 
further extend services similar to those provided by the MEP to migratory students without 
requiring such funds to be distributed equitably among migratory students receiving MEP 
services and those who do not. MEP funds may not provide students with services that 
these State or locel progrem funds ere required to provide. 

013. How might special State and local compensatory funds be used wfth MEP funds for 
programs that meet the fhre requirements described in 011? 

A. If, for example, an agency's MEP project provides reading services in certain 
schools to migrator> students in grades K-3 who performed et or below the 25th 
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percentile on the reeding portion of a standardized test, the State (or local) compensatory 
education program might: 

o provide reeding services at other schools to tike students; 

o provide mathematics services at other schools to migratory students who 
performed at or below the 25th percentile on the mathematics portion of a 
standardized test; and/Or 

o provide reeding services at other schools to migratory students in gredes 4-6 
who performed at or below the 25th percentile on the reading portion of a 
standardized test. 

Q14, When should advance determinations of mxciusJon of these special programs from 
conipefsbMty bo r eoju e st ed? 

A. Advance determinations should be requested of the Secretary or the SEA (as 
appropriate) before, or as soon as possible during, the project year for which such 
determinations are being made so that the local operating agency can meet its fiscal 
responsibilities and not incur penalties. (See Section 201.45(b) end (c).) 

01 S. Who* demonstrating compSance with the 'supplement not supplant'' requirement, 
may en operating agency also exclude State end local funds expended for bBinguaJ 
educotion for LEP cNUron, apodal education for handicapped children, and certain State 
phased progrerm descrmed In Section 1018(d)(2)(B) of mm Chapter 1 statute? 

A. No. It may only exclude these funds for the purpose of demonstrating compliance 
with the comparability requirement. (See Section 201.45(a)(2).) 

MsMtfmKO of effort 

Of 5. To whet does the torn 'maintenance of effort" refer? 

A. "Maintenance of effort" refers to the MEP regulatory requirement that an LEA's 
aggregate expenditures from State and local funds on free public education in the 
preceding fiscal year must be not less than 90 percent of its aggregate expenditures from 
State and local funds in the second preceding fiscal year. Section 201 .41(b)(3) of the 
MEP regulations identifies those expenditures that must be considered when determining 
whether an LEA has maintained effort. This requirement applies only to LEAs. 

077. If en LEA already has been determined to be in compSance with the Chapter 1 LEA 
program's "maintenance of effort' replacement Is it necessary for the SEA to redetermine 
that LFA's compliance for purposes of the MEP? 

A. No. Because the "maintenance of effort" requirements for the MEP and Chapter 1 
LEA program are identical, the SEA does not need redetermine compliance. (See Section 
201.17(b)(5)(5iiU 
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018. Do 'mokrtonsnco ofoffort" ond "suppiomont not siajplont' roqubmonts *e/v» tho 

SM/PO PtnpOSO? 

A. No. "Maintenance of effort" requires maintaining the total level of en LEA'a non- 
Federal expenditures from year to year while the "supplement, not supplant" requirement 
prohibits using MEP funds to replace State end local funds that the LEA or operating 
agency would be spending if it did not receive MEP funds. (See Sections 201.41 end 
201.42.) 

019. Whot consoquoncos. ifony, doms on LEA foe* for fsBun to msJntsin tho roqvirod 

ISVSf Of ttSCm OlrOflf 

A. The SEA must reduce, by 50 percent, the amount of the LEA's subgrertt that may 
be charged to indirect costs under Section 76.563 of EDGAR. (See Section 201 .41 (bU 

020. Bom tho "msintononoo of offort" roqykomont apply to subgmnts thot tho SEA 
mokoM to ohhor on institution ofhfghor oducstfon or othorprhmto non-prom oemncy? 

A, No. The requirement applies only to LEAs. 

027. Is tito SEA pomtfttod to nvesrV* on LEA's "msintonsnco of offort" roqufmmont? If 
so, undor whot eonoWons? 

A, Yes. The SEA may waive an LEA's "maintenance of effort" requirement once, but 
only if doing so would be equitable because of exceptional or uncontrollable circumstances 
such ee a nature! disaster or e precipitous end unforeseen decline in the financial resources 
of the LEA. These circumstances do not include the results of tax initiatives or referenda. 
(See Section 201.42(e).) 
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X. STATE ADMJMSTRATtQN 



The Chapter 1 statute contains several new requirements that govern the SEA's 
administration of me State's Chaster 1 programs, including the MEP. For example, the 
SEA must convene s tote committee of prac t iti on er s if it chooses to establish rules, 
regulations, or policies for the MEP. It sJso must establish forme) complaint procedures to 
process end resolve complaints about the operation of the program anywhere in the State. 
However, because the MEP {unlike the Chapter 1 LEA Program) is bom Stete-administered 
and State-operated, other State administrative requirements affecting the two programs 
differ. Limitations on State rulemaking that apply to the LEA program, for example, do not 
apply to the MEP unless the SEA chooses to delegate decisions to its operating agencies. 
Likewise, the Chapter 1 statute's limitation on carryover funds does not apply to the MEP. 

This chapter addresses these end other significant administrative requirements under the 
MEP. 

Statutory Raoulramants: 

Sections 101 1, 1012, 1202, 1436, end 1451 of Chapter 1 of Title I, ESEA 
Section 437(e) of GEPA 

"twfttrrr Rttwfnrtmta' 

Sections 201.10, 201.16, 201.17, 201.18. 201.23. 201.26, 201.46, end 201.47 
Sections 76.660, 76.561, 76.563, 76.730, 76.731, 76.734, and Part 80 of EDGAR 

State Rulemaking 

Q1. Doas tha Chaqtmr 1 statute permit States to adopt their own rules in the MB*? 

A. Yes. Section 1451(a)(1) of Chapter 1 provides generally that each State may Issue 
rules, regulations, or policies so long as they ere consistent with the provisions of the 
Chapter 1 statute, regvlstions, end other applicable Federal statutes end regulations. 

02. is the State free to issue any rules about the MEP that are consistent with Federal 
repufrements? 

A. Yes. Unless the SEA determines that LEAs or operating agencies neve decision- 
making authority on issues related to planning, implementation, or evaluation of the MEP, 
the State may establish rules, regulations, or policies on any aspect of the MEP that do not 
conflict with Federal requirements. 

However, the SEA mey delegate decisions to the LEAs or operating agencies on (1) grade 
levels to be served; (2) basic skill areas to be addressed; (3) instructional settings, 
materials or torching techniques to be used; (4) instructions! staff to be employed (as long 
as such staff meets State certificion and licensing requirements for education personnel); 
or (5) other essential support services. In this case, such decisions become LEA decisions, 
unless needed to implement SEA responsibilities in the approved Stete application or the 
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MEP statute or regulstions, and the SEA may not issue rotes, regulations, or policies that 
limit them. (See Section 201 .46(b) end <c)). 

In addition, a State that decides to issue rules, regulations, or policies that either govern 
the State's MEP or interpret Federal requirements must (1) formeMy involve e committee of 
practitioners in the Stete rulemaking process; and (2) identify these ruhs, regulations, or 
policies as State-imposed requirements. (See Section 201 .46(d) and (eh) 

03. m what ways must the SEA ewohm tea committee of pm c t ith nf * at naameking? 

A. Section 1461(b) of Chapter 1 and Section 201.46(e) of the MEP regulations require 
the SEA to convene e Stete committee of practitioners to review any major, proposed or 
ffneJ rule before publication, and also to ensure that the committee reviews aU rtonmajor 
rides before pubficetion, but not necessarily in e meeting. For rtonmajor rules, the SEA 
might tor example, solicit responses from commi ttee members through the mafl or by 
telephone. Additionally, if e Stete issues policies, rather then regulations, that the SEA 
and operating agencies ere required to follow, the State must comply with the same 
consultation requirements for issuing rules end regulations. 

An SEA may issue a major rule or regulation relating to the edministrstion or operation of 
the MEP without consulting the committee of practitioners only in an emergency, when 
time constraints prevent consultation. However, the committee must be convened to 
review the emergency rule or regulation before it is published in final form. 

04. When is a nee a major nee? 

A. The determination of whether a rule is e "major rule" is a question of State law and 
practice. Examples of major rules are guidelines or policies that either require Stete School 
Board approval prior to either issuance or publication, or that the State determines would 
have s significant impact on operation or administration of the State MEP. 

QS. How are members of the committee of practitioners chosen? 

A Members of the committee are chosen under State procedures. Typically, SEAs 
will select the membership. The SEA is encouraged to solicit nominations for membership 
from organizations with an understanding of the MEP, as well as the culture and lifestyle 
of migrant children end their families. 

QS. What requirements govern composition of the committee of practitioners? 

A. The committee must include administrators, teachers, school board members, 
parents, and representatives of private school children. Administrators include those from 
regional agencies, operating agencies, and boards of cooperative educational services, 
where applicable. A majority of committee members must be representatives of LEAs or 
other operating agencies, such es local administrators, teachers, end local school board 
members. There is no minimum or maximum number of committee members. (See 
201.46(e)(3).) 
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07, Muff flflw committoo ofpnctttktnoa ikwiow Suit ndos issvmf prior to fjbe 
•MdflNMf of tfee MswfdhsSttffoitf AntontiintntM in 1988? 

A. Yes. Any rules that impact the program must be reviewed by the Committee of 
Practitioners* 

08. M*y nm7*on of tho Stmto P*m^ 

CHMNHI Or pnCmmt nBfm f 

A. Yes. Since the committee must include parent representatives, it may be 
appropriate to have State PAC members join the committee of practitioners. However, the 
State PAC cannot be used aa a substitute for the committee of practitioners. The 
committee serves e breeder purpose end its mem ber ship differs from thet of the PAC in 
that it includes operating agency representatives who represent local education concerns 
end the interests of local operating egencies. 

OS. May tha MSP and tha Chapter 1 LEA program use me same committee of 
JMVCNfiBMMSr 

A Yes. The SEA MEP may use ail or pert of e committee of practitioners that has 
been empaneled to review rules or policies for the Chester 1 LEA Program etthough, for 
purposes of reviewing MEP rules or poUctes, committee members should have famitterity 
with migratory children end the migrant education program. 

Where committee members reviewing MEP rules or poKcies ere else members of enoth* r 
Chapter 1 program's committee of practitioners, the SEA also should ensure that they 
understand tD that the administration and operation of the MEP to the SEA's 
responsibility, not the LEA's es m the Chapter 1 LEA program; end (2) that decisions scout 
rules end policies are mode at the SEA level unless delegated to the local operating 
agencies. 

figpji for State Administration 

Q10. How as Urn SEA paid for fa costs of administering tho Chapter 1 programs, 
indudhg tha MEP? 

A Each year Congress appropriates approximately 1 percent of the total amount 
appropriated for the Chapter 1 programs to pay the State for the costs of administering 
the programs. Under Section 1404 of the statute, each State receives 1 percent of its 
total allocation for the programs or $326,000, whichever b greater. (Appropriation 
statutes may, as they did for fiscal years 1990 and 1991, provide a minimum amount 
greater than the $328,000.) An SEA must use these funds for its State-level 
administrative costs. 

Oil. What typas of MEP administrative costs must ba paid out of tha 1 parcant 
administrative funds? 

A. MEP fur ids may not be used to pay for general administration of the program; any 
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administrative costs that are common to all Chapter 1 programs must be paid from 
Chapter 1 State Administration funds or State funds. Such costs include the following: 

o design and distribution of forms required to operate the program, such as LEA 
applications, performance and financial reports, and evaluation reports; 

o processing of protect eppBcattons (but not necessarily the costs of reviewing 
them for compli ance); 

o review and aggegation of reported data; 

o monitoring of projects for fiscal compliance with the requirements of EDGAR; 

o maintenance of fiscal control and accounting procedures; and 

o dissemination of information. 

The SEA must comply with the recordkeeping requirements in Section 80.42 of EDGAR 
regarding expenditure of the 1 percent administrative funds. (See the Recordkeeping 
section of this chapter.) 

Q12. Wftaf kinds of admbistrativa costs incurmd at She SEA favai can fee paid with MEP 
funds? 

A. Whether or no: trie SEA decides to conduct all or part of the program itself. Section 
201.48 of the regulations permits it to use MEP funds at the SEA level to perform those 
administrative functions that are unique to the MEP or that are the same or similar to those 
performed by LEAs in the State under the Chapter 1 LEA Program. In addition, if an SEA 
retains operational responsibility for the MEP, it may use MEP funds to pay for those 
activities that otherwise would be conducted at the operating agency level. 

Indlr&ct Costs 

073. Ms/ tndkBCt costs be charged to we MEP? 

A. Yes. Indirect costs are elloweble at both the State and operating agency levels. 
(See Section 201.23(b) end Sections 76.560, 76.561 end 76.563 of EDGAR.) 

Q14. What is an inotract cost: 

A. Fiscal accounting procedures classify the costs charged for ell program components 
as either "direct costs" or "indirect costs." These terms have precise meanings in terms 
of salary, materials ami supplies, equipment, utilities, and other kinds of expenses ("cost 
objectives") for which program funds may be charged. 

indirect costs are those that (1 ) have been incurred in the course of pursuing a common or 
Joint purpose that benefits more than one cost objective; and (2) are not readily assignable 
to those cost objectives without en effort that is disproportionate to the benefits of doing 
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so. They differ from direct costs which, because they can be identified specifically with s 
particular cost objective, may be charged directly to a particular stent or contract. Whiie 
any cost conceivably could be charged to either a direct or indirect cost, those that might 
be charged to the MEP most readily as indirect costs include costs for electricity, janitorial 
service, r e fr iger ator space, central computer use, and the air conditioning that an SEA (or 
operating agency) incur to operate a building in which many programs are a d minist e red. 

To determine the amou that an agency may charge to its MEP grant as indirect costs, 
the agency applies en "indirect cost rate* to the total of its program expenditures. Under 
Section 76.591 of EDGAR, ED approves a rate for any SEA wishing to charge indirect 
costs to its MEP grant. Each SEA, on the basis of a plan that ED approves, then approves 
an indirect cost rate for each operating agency that requests it to do so. 

QtS. Do MEP roouifaments Smft the s&e of agendas' indirect cost rates? 

A. Yes. Sections 201 .2 of the MEP regulations end 76.S63 of EDGAR provide that 
both SEA and subgrantees must apply a restricted indirect cost rate for their MEP grants. 
The "restricted" rate is lower than the general "unrestricted" rate because it is based on an 
exclusion of certain agency- wide costs that, because of the "supplement, not supplant" 
provision, cannot be charged to MEP funds. Sections 75.564 -75.568 of EDGAR describe 
how these restricted rates must be calculated. 

Q16. Is there a Smft on me amount of State administration funds that may be charged for 
indirect costs? 

A. Yes. Sections 201.23(b) of the MEP regulations and 1404(b) of the Chapter 1 
statute prohibit en SEA from using more men 1 5 percent of the total of its 1 percent 
Chapter 1 administrative funds for indirect costs. 

Suborants • Process 

Q17. What are the SEA 's bask: responsibilities for operating the MEP? 

A. Section 1 201 of the statute provides that the SEA, upon approval of its application, 
is entitled to receive e grant to establish or improve, either directly or through operating 
agencies, education programs for migratory children of migratory agricultural workers 
which meet the requirements in Section 1 202 of the statute. The SEA may subgrent the 
MEP's operations to LEAs or other operating agencies, end it has sole authority for 
determining which operating agencies, if any, ere us*»d to operate the program. However, 
the SEA is responsible for overall administration and operation of the MEP in the State. 

If the SEA chooses to operate the MEP through subgrents to local agencies, it must ensure 
that those agencies comply with all applicable statutory and regulatory requirements. The 
SEA's approved application to the Secretary must contain en assurance to this effect, and 
the Department awards MEP funds to the SE \ partly on the basis of this assurance. (See 
Sections 201.11 (b)(4) end 201.18.) 
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Q18. ff the SEA chooses to operate fftt MEP through foe*/ operating agencies rather then 
dkoctty, with what agencies may If subgrant ? 

A. The operating agencies eligible to receive a aubgrant from the SEA to operate local 
migrant education projects ere IE As, public agencies, or nonprofit private agencies. (See 
Section 201.3.) 

Q19. Whet is a subgrant? 

A. A aubgrant is an award of financial assistance, in the form of funds or property, 
made by the SEA. which is the grantee, to the operating agency. (A "grant" is an award 
of financial assistance by the federal government to an eligible recipient). This is the case 
regardless of the label that the SEA places on the award of financial assistance to the 
operating agency. (See Section 80.3 of EDGAR.) 

Q20. Wfwt must en SEA do before making a subgrant to an operating agency? 

A. The SEA first must approve a subgrant application that the operating agency 
submits to the SEA. An SEA may approve a project application only if it (1) contains the 
information required by Section 201.17 of the MEP regulations; and (2) is consistent with 
the content of the SEA application that ED has approved. 

The SEA also must determine, if the operating agency is en LEA, either that the LEA has 
met the requirements for maintained fiscal effort in accordance with Section 201 .41 of the 
WIEP regulation, or mat the LEA's subgrant includes the required reduction in the amount 
of indirect costs that the LEA may charge to MEP funds. (See Section 201 .18(a) and the 
section on Maintenance of Effort in Chapter IX - MIGRANT EDUCATION PROGRAM 
FISCAL REQUIREMENTS.) 

021. ts any LEA or other operating agency entitled to receive an MEP subgrant? 

A. No. The SEA, et its option, can operate the MEP directly or through subgrants to 
operating agencies. The SEA determines which agencies or LEAs, if any, should receive a 
subgrant to operate migrant education projects. 

022. How does an operating agency appfy for a subgrant? 

A. An operating agency that wishes to operate en MEP project must submit en 
application to the SEA. The application should be specific enough to allow the SEA to 
determine if the proposed project will satisfy the applicable requirements in the statute, 
MEP regulations, and the approved SEA application. After approving a subgrant 
application, the SEA must ensure that the operating agency's MEP project continues to 
comply with provisions of the approved SEA application. The SEA should direct 
subgrantees to emend any multi-year applications so that they ere consistent with changes 
or amendments in the approved SEA application. 
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4. Under Section 201.17(b)(1), (2) end (5) of the MEP regulations, en application must 
include Informetion that is consistent with the SEA's approved application regarding: 

o the operating agency's separate annual assessments of the educational needs 
of its currently and formerly migratory children; 

o the selection of children with the greatest needs to be served (consistent with 
the service priorities in Section 201.31); 

o e description of the locel MEP project to be conducted end how that project 
wflJ meet the general instructional program goals the SEA has established. 
The description must contain; 

a separate summary of the project's components that are designed to 
meet the unmet needs of the currently migratory children expected to 
be served; and 

an e s ti ma t e of the number of currently migratory children expected to 
participate in each component; 

o a description of desired outcomes in terms of basic and more advanced skills 
that participating children are expected to master, and related support 
services the operating agency wBI provide; 

o a budget for the expenditure of MEP funds that, to the extent possible, 

separately summarizes the estimated costs of project components that would 
benefit the currently migratory children the egency plans to serve; and 

o information the SEA needs to ensure that ~ 

the operating agency's project comports with activities described in 
the SEA's approved application; 

the operating agency complies with all required assurances regarding 
adherence to general program requirements (see 024 below); and 

the operating agency, if it is sn LEA, has maintained fiscal effort in 
accordance with Section 201.41, if such information is not otherwise 
available to the SEA, 

024. In adoWon to me information described above, what assurances must an operating 
agency provide in its pro/act eppgcetton? 

A. Under Section 201 .1 7(b)(3) and (4) of the MEP regulations, an operating agency's 
project application must include assurances that: 

109 



U i 



o its projects will meet the requirements for parents) involvement in Section 
201.3S and the genera) program requirements in Section 201.36 of the MEP 
regulations. These general program requirements are that - 

consistent with the service priorities, children selected for services 
are those with the greatest need aa determined, to the maximum 
extent possible, using the educational criteria required by Section 
201 .32 (annua) needs assessment); 

the special educational needs of these children are sufficiently 
specific to permit the operating agency to concentrate on meeting 
these needs; 

the size, scope, and quality of programs and projects are sufficient to 
give reasonable promise of substantial progress toward meeting the 
needs of the children being served; 

the results of evaluations are used to improve the provision of 
services to eligible migratory children; 

services are provided to all significant concentrations of eligible 
migratory children enrolled in private schools, consistent with the 
service priorities in Section 201.31 of the MEP regulations, and in 
accordance with the basic objectives of Section 101 7 of the Chapter 
1 statute (See Appendix F of the manual.); 

time end resources are allocated for frequent end regular coordination 
of the curriculum under the MEP with the regular instructional 
program; and 

for children with disabilities or children who are limited English 
proficient, that (1 ) there is maximum coordination between the MEP 
and other services that are provided to address children's disabilities 
or limited English proficiency, and (2) these coordination activities are 
designed to increase program effectiveness, eliminate duplication, and 
reduce fragmentation of services for migratory children. 

In addition, the operating agency's application must contain the following: 

o if appropriate, en assurance that the agency has established procedures to 
ensure comparability of services ss required by Section 201 .44; and 

o the assurances required in Section 436(b)(2) and (3) of GEPA relating to fiscsl 
control and fund accounting procedures. 
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025. Amth^m »sumne nmem»^Vm^tm/9e^ a^ m»d§8et»mta lnwh§M i9Um 

B^aVflfeda^^LXalBai^Bfe^k^MBe^B^ft 

appwcauO ttf 

A. Yea. As noted above, under Section 201.17 of the MEP regulations these 
assurances must be included in the operating agency's application, aq4 the application 
must contain information that the SEA needs to ensure operating agency compliance with 
regard to the assurances. 

02& Must ffct operating agency's appScatfon consider the avaMsNBty of funds or 
services from other sources when requesting funds to support MEP projects? 

A. Yes. If funds or services are available from other sources, the expenditure of MEP 
funds would not be "necessary and reasonable for the proper and efficient administration 
of the grant program," and so would not constitute allowable costs under Section 
201 .2(8X5)01) of the MEP regulations, Section 80.22 of EDGAR, and Office of 
Management and Budget (0MB) Circular A-87. Furthermore, to the extent that certain 
services are already available from State or local funds for children not receiving MEP 
services, failure to make these services available to mig.atory children participating in MEP 
projects would violate the "supplement, not supplant" requirements in Section 201.43 of 
the regulations. Also, since operating agencies must consider funds or services available 
from other sources in developing their needs assessments (Section 201 .32(a)(6)), such 
funds or services also must be considered in developing the reject proposal described in 
their subgrant applications under Section 201.17(b)(1). 

027. Should me operating ogency's eppBcetion describe the fumts am/ services that ere 
eveMabfe from other sources? 

A. Yes. The SEA needs this information in order to properly determine the size of each 
operating agency's subgrant. (See 040 and 041 of this chapter.) 

028. What is the effect of the SEA 's approval of a subgrant application? 

A. Once the SEA approves a subgrant application, the operating agency is required to 
administer end operate its project in accordance with its application and any amendments, 
and in compliance with ell applicable Federal laws and regulations. 

029. May an operating agency propose to respond to a critical need of currantfy 
migratory chOdmn if that need is not addressed in the approved SEA application? 

A. No. A subgrant application must comport with the provisions of the approved SEA 
application. The operating agency has no authority to expend MEP funds on sctivities that 
are not addressed in the SEA's approved appttcr'on. If for some reason, the SEA 
applicatirn does not authorize the local operating agency to meet the needs of currently 
migratory children, the SEA's application must be emended so that the SEA (end its 
operating agencies) receive permission to do so. 
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eftba re g u l tmmmt* oftheamesnamd reg a ist lQ tit ? 

A. No. 

031. Who must be involved In Urn development of a ntbgrant appScation? 

A. An operating agency's application, and am updating amendments, must be 
developed in consultation with parents and teachers of participating children. For projects 
that extend for the duration of the school year, thia requirement includes specific 
consultation with the local PAC in the development of the project, including how any 
existing projects should be modified in view of the results of the project's evaluation and 
current needs assessment data. 

The operating agency should also consult, as appropriate, with principals, regular school 
teachers of migratory students, early childhood specialists, librarians, and pupil services 
personnel. 

012. May two or more LEAs enter into e cooperative arrangement to apply fore Chapter 
1 MEP subgrent? 

A. Yes. 

Q33. Who deserts me protect application forms that on operating agency must use when 
applying tor a migmnt education project? 

A. The SEA is responsible for alt aspects of the application process, including design of 
project application forms. 

Q34. What is the maximum project period that an appBcatton may cover? 

A. An operating agency's application may cover a project period of not more then 
three fiscal veers. However, the SEA may establish a shorter project period. 

035. Does me SEA's approval of j mufti-year appScation entitle ttw operating agency to 
MEP funds after the first year? 

A. No. The SEA's epprovsl of the application entitles the operating agency to a 
subgrant only for the first fiscal year. Even if the SEA wonts to continue to fund the 
project in succeeding veers, en annual update must be submitted for each succeeding year 
of the project. (See Section 201.18(b).) 

036. If the number or nooo* of ch&fron to bo sor^ 

chang** sfgnfficantty after the op er ating agency's mufti-year appBcation has been 
approved, can it continue to operate m future years without revising Its appScation? 

A. No. The operating agency must update its project application on an annuel basis. 
That update must include the following: 
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o a description of any significant changes in the number or needs of children to 
be served or the services to be provided; 

o maintenance of effort date (if not otherwise available to the SEA), if the 
operating agency is an LEA; 

o a budget for th*» expenditure of Chapter 1 MEP funds; end 

o other information that the SEA may request. 

(See Section 201 . 1 7(c).) 

037. What constitutes the kmd of "significant change" that reguhms an operating agency 
to submit an tspdetlng amendtnettt to the appScodon? 

A. SEAs end operating agencies neve discretion in determining what constitutes 
"significant changes in the number or needs of children to be served or the services to be 
provided." Some examples of "significant changes" might be those that require budget 
modification, such as a targe, rapid and unanticipated influx of eligible children; or major 
changes in program services, such aa a change in the subject areas offered or the grade 
levels served by e program. Other changes in program services, such aa a change in some 
of the instructional materials used, might not be considered 8 "significant change" unless it 
substantially effected the operating agency's MEP budget. (See Section 201 .1 7(c)(3).) 

Subomnts -Amount 

038. Who is respons&ie for determining the amount of a subgrant to an operating 
agamy? 

A. The SEA has sole responsibility for determining amounts of subgrants. 

038. May the SEA oTstnbute funds to an operating agoncy solely on the basis of the 
number of migratory chBdren residing m the area it w& serve? 

A. No. When determining the amount of e subgrant to an operating agency, the SEA 
must distribute funds based on the requirements in Section 201 .25 of the MEP 
regulations. 

040. How do the requirements in Section 201.25 ensure that the SEA attributes MEP 
funds in ways that give first consideration to the needs of off currently migratory children 
kt the State? 

A. Under Section 201 .25 (e) and (b), the SEA must first consider the relative needs of 
all operating agencies in the State that would operate en MEP project in either the regular 
school year and/or the summer in terms of - 

o the number of currently end formerly migratory children with identified special 
educational needs who reside within the area served by the operating agency 
in sufficient concentrations to warrant implementation of an MEP project; and 
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o the nature, scope, and cost of projects designed to meat the needs of 
currently migratory children es described in the operating agency's 
application. 

Than, before distributing any MEP funds to pay for services to formerly migratory children, 
the SEA must ensure that each operating agency's subgrent wffl be enough to address the 
unmet needs of aH significant conce n trati ons of currently migratory children (and formerly 
migratory children in significantly greater need) residing in areas the operating agency 
serves. 

041. Assuming that the SEA has determined that seen subgrc** wSI be enough to 
support appropriate *ctMlh9for*MigaB9c9mcmcmtm<hmofammtymtgmw 
ch^dren end those fommitf mfgrstory ^iihbmt si sigt^wrtty grsstwnssd than the 
currently migratory chMdren, how doss the SEA determine die sctuslsmount of each 
operating agency^ sMbgwntt 

A. Once the SEA has determined that each operating agency, whether operating a 
regular term or summer term project, will have sufficient funds to meet the needs of 
currently migratory children on a statewide basis, it then determines the size of each 
subgrent, using procedures it deems appropriate, based on - 

o the total number of migratory chfldren who either (1) ere expected to be 
served by the project; or (2) ere expected to reside in the area served by the 
agency that operates the project; 

o the nature, scope, end cost of the proposed project; 

o the availability of funds end services from other sources; end 

o eny other reievent criteria developed by the SEA, consistent with the service 
priorities in Section 201 .31 , including the SEA's priorities concerning ages 
and grade levels of children to be served, areas of the Stete to be served, end 
types of services to be provided. 

Therefore, once the costs of both regular term end summer term projects for currently 
migratory children ere fully considered, end provided that MEP funds are not used to 
duplicate services already available end are used for reasonable end necessary costs of the 
program, the SEA may distribute funds based on a head count formula. 

042. May in SEA use separate operating agency applications for regular school yesr and 
for summer school projects so that ft can determine the cost of serving currently migratory 
chMdren during the summer more effectively? 

A. Yes. The SEA is free to establish whatever application process it wants to fund 
opereting agencies. 
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0431 Muff or SEA adopt prpcecfwes for rwsoMnp complaints about the way in which the 
State's MEP is operated? 

A. Yea. An SEA is required to adopt written procedures for receiving and resolving 
any complaint that an SEA or operating agency is violating a Federal statute or regulation 
that applies to the MEP. These written procedures must include procedures for reviewing 
an appeal to a decision of an operating agency and for conducting an independent 
onsite investigation of a complaint, if the SEA da tar mines that one is necessary. (See 
Section 201.47) • , 

Q44. An mere speciffc wastes that the compl§lnt p r o cedur es tnust address ? 

A. Yes. At s minimum, the SEA's complaint procedures must Include the following: 

o a time limit of 60 calendar days after the SEA receives a complaint to carry 
out an independent on-site investigation and to resolve the complaint; 

o an extension of this time limit only if exceptional circumstances exist with 
respect to a particular complaint; and 

o the right to request that ED review the SEA's final decision. 

045. What must be ktdudod in a complaint to me SEA? 

A. A complaint must include (1 ) a statement that the SEA or operating agency has 
violated a requirement of Federal statute or regulations that applies to the MEP; and (2) the 
tacts on which the statement is based. 

Federal and State Monitoring 

046. Under what authority does ED monitor State MEPs? 

A. ED monitors programs under the general administrative authority of the Department 
of Education Orgenizetion Act. In addition, Section 80.40 of EDGAR specially permits ED 
to make she visits as warranted by program needs. 

047. What anas may a Federal program review cover? 

A. ED's review of s State's MEP normally will be conducted at both the SEA end 
selected operating agencies and typically will cover three areas: 

o compliance with applicable Federal lews, rules and regulations, end with the 
approved State plan; 

o identification of exemplary programs and projects; end 

o potential need for technical assistance. 
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Q4o\ May ED'o prognm monitors dto on SEA for wn<ompB*nc* wfth t&P mquimmmtt* 
or tho app r o vod Staf pbm? 

A Yes. The SEA, as the grantee, is responsible for implementing its program as 
approved by ED. Any failure to adhere to the provisions of the approved State plan may 
expose the SEA to a finding of noncompliance. This could result in the need for either 
corrective ection or a monetary refund. (See Section 482(a) of GEPA.) 

Findings by program monitors involving the MEP at any level of the Stete program cite the 
SEA. Similarly, ED looks to the SEA for any problems of noncompliance at the Stete or 
local level. 

049, Must on SEA monitor af grout and sttbgrant octhrftios? 

A, Yes. Under Section 201.1 1(b)(4), an SEA must provide assurances to ED thst its 
subgrantees comply with all applicable statutory and regulatory requirements, m this 
regard, Section 80.40(e) of EDGAR requires that grantees "...monitor grant and subgrant 
supported ectivities to assure compliance with eppliceble Federal requirements and that 
performance goals are being achieved." This provision also requires SEA grantees to 
manage the day-to-day operations of subgrant activities and to monitor each program, 
function or activity of the grant. The SEA should monitor, for compliance with Federal 
statutes and regulations, any applicable State rules and policy, needs assessment findings, 
the approved State plan and subgrant application, and the SEA-epproved operating agency 
agreement. To do so, SEAs ere encouraged to conduct s systematic review of aD MEP 
activities on a regular basis. Monitoring instruments should be sufficiently comprehensive 
to determine whether subgrantees have mode progress toward meeting afl approved 
project objectives. 

(250. How ofton should an SEA monitor an oporsting mgonoy projoct on sfti? 

A As often as the SEA determines is needed to ensure that grant and subgrant 
activities comply with MEP requirements. Thus, if the SEA has reason to believe that one 
or more operating agencies are not adequately implementing their projects, it should 
monitor them more frequently. It is reasonable end appropriate for en SEA to schedule 
monitoring reviews prior to the award of new subgrsnts. 

Em&maat 

Q51. Mar oquipmont bo purchmd with Chapter 1 MEP holds? 

A Yes. Under Sections 1011 (a)(2) and 1202(8)0) of the Chapter 1 statute and 
Section 201 .48(a) of the MEP regulations, an SEA and its operating agencies are permitted 
to use MEP funds to acquire equipment. Before doing so, en SEA must determine that (1) 
the equipment is reasonable end necessary to operate its MEP effectively; (2) existing 
equipment it already has will not be sufficient; and (3) the costs are reasonable. 
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052. What procedures govern cVsposftion of ooxepment purchased wf&t MEP funds? 



A. A State's procedures concerning disposition of equipment govern the disposition of 
MEP equipment regardless of whether the Stete is following Part 80 of EDGAR or 
applying its own procedures for fiscal control and fund eccountabtlity under Section 
201 .2(e)(6). Section 80.32(b) of EDGAR requires that s State dispose of equipment "in 
accordance with State lows and procedures.'' The State also may adopt aa its State 
procedures, the disposition provisions in Section 80.32(e) of EDGAR. 

OSS. When an SEA or operating agency recover* funds from the safe of eq^apment or 
real property purchased with AfEP funds, may mass funds be retained by that agency? 

A. A State's procedures govern the disposition of MEP equipment and real property. If 
a State has decided to adopt the provisions in Section 80.32(e) of EDGAR aa its Stats 
procedures, the SEA and its operating agencies may retain, set), or otherwise dispose of 
equipment with e current per unit fair-market value of teas than $5,000 with no further 
obligation to the Federal government. If the equipment has s per unit value of more then 
$5,000, Section 80.32(e)(2) requires those agencies to compensate the Federal 
government. Similarly, Section 80.31 (c) requires the SEA or its operating agencies to 
compensate the Federal government if it disposes of real property purchased in whole or in 
pert w <th MEP funds. 

A State may also adopt other procedures for disposing of MEP equipment end property. 
For example, e State may establish a threshold lower than the $5,000 amount established 
in Section 80.32(e). In addition, instead of returning the proceeds to the Federal 
government under Sections 80.31(c) and 80.32(e)(2), e State may expend, or permit 
operating agencies to expend, those proceeds for the MEP program. 

Q84\ What happens to equipment purchased with MEP funds whan his no hnger needed 
for M& activities? 

A. Because the MEP is State-operated, State procedure mey provide that, when e 
subgrantee reports equipment as no longer needed et that project, the SEA will offer the 
equipment to other subgrsntees to use in their MEP projects before declaring it surplus. 

For equipment actually declared surplus, if s State applies Pert 80 of EDGAR, Section 
80.32(c)(1) provides that, when equipment is no longer needed for its original purpose, it 
mey be used for activities currently or previously funded by other Federal programs. If 
there are no such current activities, the SEA should apply the State's disposition 
procedures. 

QSS. How can an operating agoncy increase its ftoxfb&ty to use equipment purchased 
with MB> funds? 

A. An operating agency has several options available to increase flexibility in using 
MEP equipment. For example, when an operating agency is permitted by the SEA to 
purchase equipment with MEP funds, it may share the cost (or the SEA mey require it to 
share the cost) with other Federel, State, or local programs that will also make use of the 
equipment on e proportional basis. 
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Likewise, an operating egency that wishes to use MEP equipment in non-MEP activities 
may pay a reasonable user fee to the MEP program for the portion of time the equipment 
is used in non-MEP activities. Further, an operating agency may use MEP equipment in 
non-MEP activities without saying a user fee or sharing costs in accordance with the 
standards described m Question 56 below. Additionally, an operating agency may take 
into consideration, when it decides its equipment needs under MEP, whether other 
equipment-e.g., LEA-funded adult education equipment used at night-would be evailebie 
for MEP use during the day. 

08ft Am Caere drctmmnct leader which tqufrmmrt m*y to usml to noihASR 

mCVVtUWa WnnOin pmfmwg m Uomf tww Or fWflnf CNur 

A. Yes, subject to the standards described below. Under Sections 101 1 (e)(2) and 
1202(e)(3) of the statute, en operating agency mey use MEP funds only for programs end 
projects designed to meet the specisl educational needs of migratory children. Any 
equipment purchased with MEP funds must be reasonable end necessary to implement a 
properly designed project for migrant children. ED recognizes, however, that under some 
circumstances, equipment purchased as part of a properly designed MEP project may, 
without constituting an improper expenditure, be used on a less than full-time basis, tf 
that equipment could be made available for other educations! uses without interfering with 
its use in the MEP project or significantly shortening its useful life, the Department would 
have no objection to the non-MEP use, given the fact that it would otherwise be idle. 

This guidance is consistent with Section 80.32(c) of EDGAR, which allows equipment to 
be mode available for use on other projects or programs currently or previously supported 
by the Federal government, "providing such use will not interfere with the work on the 
projects or program for which it was originally acquired." The guidance is also consistent 
with parallel flexibility afforded to institutions of higher education, hospitals, and nonprofit 
organizations in Section 74.1 37, which permits shared use of equipment purchased with 
Federal funds in non-federefly funded, es well es federally funded, projects. Because e 
State may adopt its own procedures for use of MEP equipment (see Sections 201 .2(a)(5) 
of the MEP regulations end 80.32(b) of EDGAR), it could adopt the flexibility in Sections 
80.32(c) or 74.137, even though those provisions do not otherwise apply to Chapter 1 
programs. 

The guidance set forth below assists in ensuring that limited use of MEP equipment in non- 
MEP activities does not interfere with the MEP and is consistent with the MEP statute end 
regulations. 

An operating agency that decides to use MEP equipment in non-MEP activities on a part- 
time basis must do so in s manner that protects the integrity of the equipment as an MEP 
expenditure. Accordingly, the operating agency must ensure and document that: 

o the MEP equipment is pert of en MEP project that has been properly 
designed to meet the special educational needs of migrant children; 

o the equipment purchased with MEP funds is reasonable end necessary to 
conduct the operating agency's MEP project, without regard to use in non- 
MEP activities; 
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o the project has been designed to make maximum appropriate use of the 
equipment for MEP purposes; and 

o the use of the equipment in non-MEP activities does not decrease the Quality 
or effectiveness of the MEP services provided to migrant children with the 
equipment increese the cost of using the equipment for providing those 
services, or result in the exclusion of MEP children who otherwise would 
have been sole to use the equipment. 

The SEA end its operating agencies should be judicious in epplying these standards. The 
Secretory win presume, without actual evidence to the contrary, that the standards have 
been met and that use of MEP equipment in non-MEP activities is proper if that use does 
not exceed 10 percent of the time the equipment is used in MEP activities. However, use 
above that amount in non-MEP activities is not necessarily improper if the standards are 
met on a case-by-case basis. 

The following examples illustrate some situations in which MEP equipment may be used in 
non-MEP activities: 

o Computers purchased with MEP funds are used full-time during the school 
dey but are idle during evening hours end would be beneficial to adult 
education classes or parent training classes that meet twice a week. The 
use in these classes would not be extensive end therefore would not 
significantly shorten the useful life of the equipment. Under these 
circumstances, the MEP computers msy be used for the adult education or 
parent training classes. 

o MEP computers that are pert of a properly designed MEP project ere being 
used full-time except for one period each school day. The proper amount of 
computer equipment was purchased for the MEP project end the MEP project 
cannot be redesigned effectively to use the computers in every period. 
Under these circumstances, the MEP computers may be used, for example, 
for State or toceily funded compensatory education activities during the 
period they ere idle. 

o Ten listening centers were purchased with MEP funds end ere used regularly 
but not continuously in the MEP project. The MEP project cannot be 
designed effectively to use the centers more frequently. The listening 
centers ere used in en extracurricular foreign language program for periods 
of time averaging 1 0 percent or less of the time devoted to MEP. If the 
useful life of the centers is not significantly reduced, the centers may be 
used in this manner. 

The above examples are predicated on the assumption that the equipment wes s 
reasonable and necessary part of a properly designed Chapter 1 MEP project. An 
operating agency's project would be improperly designed if, for example, excess MEP 
equipment wes purchased so that it could be available for non-MEP use, or if non-MEP use 
was considered in the decision to purchase MEP equipment. Essentially, purchase of MEP 
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equipment mutt be made solely on the basis of the needs of the MEP program, end non- 
MEP use of that equipment may In no way harm the operating agency's MEP protect. To 
ensure proper use of MEP equipment, the SEA should review, approve, and monitor 
operating egency use of MEP equipment in non-MEP activities. 

IaxM 

057. May an SEA avthorb* me usa of MEP funds for tmvat arid confaranca cost*? 

A. Yes. MEP funds may be used if the travel end conferences are specifically releted 
to the MEP projects and not to the general needs of the operating agency or LEA, and are 
r easonab le and necessary. 

AttSAflsfluflfitafl 

053. What raconfs must me SEA unfits sobgmnfras kaap under me MEP? 
A. The SEA and its subgrentees must keep records that fuHy show: 

o the amount of funds under the grant or subgrant; 

o how the SEA or subgrentee uses the funds; 

o the total cost of the project; 

o the share of that cost provided from other sources; and 

o other records to facilitate an effective audit. 

In addition, the SEA and its subgrentees ere required to keep records to show its 
compliance with program requirements. (Sea Sections 76.730 and 76.731 of EDGAR.) 

059. What kinds of specific records should an SEA or As subgranteas maintain? 

A. SEA or operating agency records should include, but not be limited to, the 
following: 

o fiscal records that are up-to-date end reflect sound accounting principles, 
indicate disbursements of MEP funds on e separata basis from other hinds, 
end meet the recordkeeping requirements in Section 437(a) of GEPA; 

o the State's written administrative and fiscal procedures, if Part 80 of EDGAR 
is not adopted; 

o records to show the members and activities of the State committee of 
practitioners; 
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o records to show the members and activities of th* State tend local) parent 
advisory counctto (and other parental Involvement activities}; 

o time dis tri bu t io n records to support the Distribution of costs for staff whose 
salaries come from more than one source; 

o Certificates of Eligibility; 

o comparability and maintenance of effort data for each operating agency and 
LEA, respectively, receiving an MEP subgrant; 

o evaluation reports from operating agencies, which must be submitted no less 
than once every three years; 

o the State evaluation and evidence that the SEA has made public the results 
of its Stats evaluation; 

o t*ie approved application for each operating agency that is implementing an 
MEP project, including approved annual updates for multi-year applications 
and amendments that cover changes in projects; 

o information that promotes or documents compliance, such as monitoring 
standards, practices, procedures, activities and results; poRcy guidance; 
State regulations; standards, procedures and guidelines for approving 
applications; and audit reports; 

o information on the numbers end types of eligible migrant children who reside 
in the State for a pert or all of a calendar year, if this information is not fully 
and accurately maintained in the MSRTS, end the State end local 
assessments of their needs; end 

o evidence of fun and prompt transmittal of children's health and education 
records to the MSRTS. 

060. For how long must the SEA or operating agency maintain AfEP records? 

4. Generally, records must be maintained for five veers after the date the grantee or 
operating agency submits its lest expenditure report for the period in question. (See 
Section 80.42(b)(4) end (c) of EDGAR.) 

Q61. What records ore necessity to support the eatery costs chsrgod to MEP funds for 
an employee who. under Section 201.49 of the MER regulations, hss MEP duties tut eiso 
has other non-M& respons/bfflties? 

A. If the State applies Pert 80 of EDGAR, which references the cost principles in 0MB 
Circular A-87, the grantee must maintain expropriate time distribution records. Actual 
costs charged to each program must be based on the employee's time distribution records. 
If the State applies its own procedures rether than the procedures in Part 80, the records 
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must demonstrate any equitable distribution of time and effort that meet the three criteria 
In Section 201 .2(a)(6). For instructional staff, including teachers and Instructional aides, 
class schedules that specify the time that such staff members devote to AfflEP activities 
may be used to demonstrate compliance with the requirement for time distribution records 
as long as there is corroborating evidence that the staff members actually carried out the 
schedules. 

Q62. Do Fodfl o* Aefefr nave right of access ro officii! rwcords of a gmnt— or 
subjpnwfea? 

A Yes. Section 80.42(e) of EDGAR provides that, for purposes of audits, 
examinations, excerpts, and transcripts, ED and the General Accounting Office, or any of 
their authorized representatives, have the right of access to any books, documents, 
papers, or other records of grantees end subgramees that are pertinent to the grant 
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XL EVALUATION 

Migrant Education Program evaluation requirements address the mandate in Sections 1019 
end 1 202(a)(6) of Chapter 1 tor program accountability. Effective evaluation provides 
information on program outcomes, selected characteristics of the academic achievement 
of migrant students* and the needs of migrant children and youth. Additionally, it assists 
local end State agencies to (1 ) determine the effectiveness of their progrems; (2) improve 
their program planning by identifying areas in which chHdren mey need different MEP 
services; and (3) identify areas for program improvement. 

This chapter addresses these end other eapects of evaluation under the MEP. It is 
designed principally to assist State and local project administrators who may need 
clarifications of tecrnfcel information in this area. 



Sections 1019(b)(1), 1202(e)(6), end 1435 of Chapter 1 of Title I, ESEA 



Sections 201.36(c), end 201.51 through 201.56 
fltttflsj 

01. Whit, in gmrnmL mn me MEP rmfutmmwts for e ve&etforw? 

At least once every three years, eech operating agency must evaluate students who 
participate in the instructions! or support-service components of its MEP projects in terms 
of the desired outcomes contained in its approved application. In eddition, depending on 
the type of project, student echievement nust be measured eitfter through the results of 
normed achievement tests or ether objective measures of performance. For students in 
second grade or higher, this evaluation must conform to basic technicel standards. SEAs 
must ensure thst these evaluations are conducted properly, and that they obtain the 
information they need both for the State evaluation reports that must be submitted to the 
Secretory every two years end for their ermua) performance reports. 

02. Who hts rmspans&Sty for 9vmlu9ting me MEP? 

A. Both the SEA and its operating agencies neve eveluetion responsibilities. The 
operating agency must conduct a local project evaluation. The SEA must ensure that the 
operating agency conducts the local eveluetion properly, end must prepare end melee 
public e biennial eveluetion of the Stete program that is submitted to the Secretary. The 
SEA also must inform its operating agencies, in advance, of the specific data that it will 
need for its eveluetion of the Statewide program end how the date should be collected. 
(See Section 201 .51 .) 
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09L Hfosf ere we pribcfpot woye in which ovetMtkm for the mjotartt prooj ram oWfer 
horn those for the Chapter 1 LEA program? 



A. Principally, tht Chapter 1 LEA pro-am requires that the educational progress of sH 
chHdren, except those who participate in preschool, kindergarten, and first grade 
programs, be evaluated using the results of national- or State-normed testa. The MEP, on 
the other hand, requires the use of these tests only If possibia . tf it is not possible to use 
them, such as where projects operate only in the summer or where moat students 
attending regular scnoof term programs nave left tne scnooi before tne testing oates, any 
measures may be used that are objective (Section 201.62(b)(1) and (O) and meet the 
technical standards contained in Section 201 .53. In addition, since MEP projects, unlike 
Chapter 1 LEA protects, more often have support-service c o m pone nts, the MEP requires 
that they, too, be evaluated. These differences result because of the MEP*s emphasis on 
providing educational and related support services to migrating children. 

finally, while both programs require sustained effects studies, the Chapter 1 LEA program 
does not require LEAs to report this information to the SEA. However, under the MEP, 
data on the sustained effects of formerly migratory children must be reported to both the 
SEA and the Secretary. 

04. The MEP uses the terms "entered kh" "enroBed," "participate." and "served" when 
describing aspects of a chad's participation in me MEP. What do these terms moon, and 
which owes are usodkt rotation to evaluation reovirements ond to the MEP performance 
report? 

A. These terms are not interchangeable. 

The term "entered in" refers to entry of a child, or a child's education or health records, 
into the Migrant Student Record Transfer System (MSRTS) where, if he or she is age 3 
through 21 , the child will be counted for FTE purposes. 

The term "enrolled" is used generally to refer to enrollment of a child in any school 
program. In addition, the term is sometimes also used in connection with special summer 
FTE funding counts to refer to students who participate in summer MEP projects end so 
generate additional summer funding, for those States in which they reside, beyond the 
funding generated because of their residency. (See Chapter I, STATE APPLICATION AND 
FUNDING.) 

The terms "entered in" end "enrolled" ere not used in relation to evaluation requirements 
or the MEP performance report. The term "participate" is used in these contexts. With 
regard to the requirement in Section 201 .51 that agencies evaluate the progress of 
migratory children who participate in MEP projects, "participate" refers to s migratory child 
who has been determined eligible for the MEP and who receives some type of assistance 
from the migrant program beyond being "entered in" the MSRTS. The assistance they 
receive, which would be delineated in the performance report, may include, but is not 
limited to, the following types of services: information and referral, instructional services, 
counseling, health services, follow-along services, school advocacy, and other types of 
support services. 
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The term "served" has been used in the pest but, because of its ambiguity, should no 
longer be used. 

QS. Section 201*82 of fUe MGP ngjutstions conutfns nportmej fepjtrirooiettta few lee 
Mef. m me eironneaon oescnoeo at mat section ew me atrormauon mar me opzzsang 
agency and me 5£4 moo* 10 coMectki enter ro perform an effective evaluation? 

4. No. The information required by Section 201 .52 is the minimum that ED requires 
to determine how the MEP is doing on a Stete-by-State and national basis, in addition to 
this information, SEAe and operating egenoJoe must collect other information to meet the 
requirements contained in Section 201.51. In this regard, operating agencies must essess 
the overall progress (including the educational progress) of migratory children who 
participate in the program m terms of both the desired outcomes of the project and 
student achievement, m eddition, State end local operating agendas must use their 
evaluations to Improve services to their projects' migratory children. (See Sections 

201 .36(c), and 201 .56.) To do this, SEAs and operating agencies may need to develop 
evaluation instruments end techniques in addition to those that provide the information 
called for in Section 201.52. 

05. What evaluation information should operating agencies coffect for regular school 
year M& instructional projects? ' 

A. Operating agencies must evaluate the overall progress of participating migratory 
children, including educational progress in basic end more advanced skills that all children 
are expected to master. To conduct these evaluations of programs for children in grades 2 
through 12, operating agencies must use objective measures of the educational progress 
of project participants, including educational achievement in basic skills measured, if 
possible, over a 1 2-month testing interval through the use of appropriate forms and levels 
of national or State norrned achievement tests. If this is Qpj possible, other objective 
measures of the educational progress of migratory children may be used, such es criterion- 
referenced tests, changes in attendance patterns, dropout rates, and other objectively 
applied indicators. For formerly migratory children who have been served in the MEP in a 
full school year program for at least two years, the operating agency must use measures 
to determine whether improved performance has been sustained for at least one year. 

Finally, the progress of the agency's preschool, kindergarten, and first grade components, 
like the higher grade components, must be evaluated against the desired outcomes 
described in the operating agency's application, and the results reported to the SEA. 
However, for these grades, operating agencies do not neve to collect or report 
aggregate bie achievement results. Norm-referenced achievement tests typically have low 
reliability for children at these ages end grade levels. (See Q8 end Q9 of this chapter, and 
Sections 201.51(a) end 201.52(b)(1) end (2).) 

07. hi the context of bash end more edvenced skiffs, what ere 'advanced skffs?" 

A. The term "more edvenced skills" is defined in Section 1471(1 3) of the Chapter 1 
statute aa "skills including reasoning, analysis, interpretation, problem-solving, end 
decision-making as they relate to the particular subjects in which instruction is 
provided." 
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Oft Are agencies that opera te MEP pr e sc hool programs subject to the MSPptogmm 
ovaaaathn ragtantmenta? 

A. Yea. An operating agency must evaluate the overall progress, including the 
educational progress, of migratory children who participate in its preschool projects. 
Progress must be measured against the desired outcomes described in the operating 
agency's application, and the operating agency must report its evaluation results to the 
SEA at least once during each three-year application cycle, m addition, the SEA must 
evaluate, at (east every two years, the State's MEP on the basis of the operating agencies' 
evaluations that include their preschool component. SEAs and operating agencie s must 
ensure that the results of their evaluations are used to improve services for children in the 
MEP preschool projects. Preschool projects do not have to be evaluated in terms of 
student achievement using the national standards contained in Section 201.53, although 
these standards are relevant techntcafy for the evaluation of all MEP services. (See 
Section 201.51.) 

OA, What are appropriate measures for evaluating early childhood (I.e., preschool, 
tindorgarten, and first grade) programs? 

A Measures for evaluating early childhood programs might include criterion referenced 
tests, teacher observations, teacher rating scales, skills checklists, attendance rates, and 
use of library books. The instruments selected for use should measure, as validly and 
reliably as possible, the progress of participating children against the desired outcomes 
specified in the project application. No single instrument or set of instruments is 
appropriate for all early childhood education programs. 

QtO. How can an SEA moat tha requirement in Section 201.51(b) to perform a program 
evaluation every two yaws when, under Section 201.51 faJOJ, the operating ag e n c ies an 
on a three-year evaluation schedule? 

A. While operating agencies must report at least every three years. Section 
201 .51(b)(2) permits the SEA to require operating agencies to report more frequently in 
order to ensure that the statewide data are representative of the State's MEP. 
Alternatively, an SEA may submit, for the Secretary's approval, a sampling plan under 
Section 201 .55 that is designed to ensure that reliable end representative data for 
operating agencies in the Stete will be provided in the statewide evaluation. 

Off. Must the operating agency evaluation include an assessment of the effectiveness of 
the MEP in improving chBdren's achievement? 

A. Yes. 

0 12. How does the operating agency assess program effectiveness? 

A. Program effectiveness is assessed by comparing program outcomes with the 
desired outcomes contained in the operating agency's approved application. The operating 
agency evaluation must include an assessment of the effectiveness of the MEP in 
achieving its desired outcomes, including the overall progress of migratory children who 
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participate in the protect. (See Section 1202(e)(6) of the Chapter 1 statute. Section 
201.51(eM1)(i) of the MEP regulations, end the Desired Outcomes section of this chapter.) 

Q13, What resources are evaMebfo to SBAs and operating agencies to assist them in 
implementing MEP evaluation requirements? 

The Migrant Education Needs Assessment end Evaluation System (MENAES) offers s 
framework with which to address many of the statutory and regulatory requirement* of 
program evaluation, and to promote the overall goal of program accountability. The 
Federally funded Technical Assistance Centers (TACs) and Rural Technical Assistance 
Centers (R-TACs) are available to assist local end State agencies in implementing 
evaluation requirements. A current list of TACs and R-TACs may be obtained from the 
Office of Migrant Education. 

0/4. What ant MENAES mnd SAPNA and how era they related? 

A. MENAES is the acronym for the Migrant Education Needs Assessment end 
Evaluation System. MENAES wes developed through the collaboration of the Office of 
Migrant Education, the State Directors of Migrant Education, and the Chapter 1 TACs and 
R-TACs in order to help State end operating agencies meet the migrant student evaluation, 
needs assessment, and performance report requirements. This system uses MSRTS to 
capture end aggregate, in a uniform manner, migrant student participation and 
performance data, including results of nationally normed achievement tests end other 
desired outcomes. 

SAPNA is the acronym for the Student end Program Needs Assessment report. This 
report is the major product of MENAES. It includes school end student identifying data, 
and need indicators such as age in grade, attendance patterns, test scores, and 
instructional service information. The SAPNA report can also be generated with unique 
Stete options. States end operating agencies can use the SAPNA to target need areas and 
develop desired outcomes. 

MENAES represents a systematic approach to satisfying some of the program's evaluation 
and reporting requirements. Its use requires relatively minor enhancements to the data 
that many States already enter into MSRTS. With MENAES, data can be used for multiple 
purposes (i.e., evaluation, needs assessment, program design, and program improvement) 
at multiple levels (local. State, and national). 

For assistance in using MENAES to facilitate program evaluations, SEAs should contact the 
TAC or R-TAC in their region. 

Desired Outcomes 

Q IS. What are desired outcomes? 

A. Desired outcomes are the SEA or operating agency's goals that address the special 
educational needs of migrant children, including coordination among migrant programs in 
different States or districts. Desired outcomes must be developed for all aspects of e 
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migrant program, including support services, early childhood, and other components that 
cannot be measured directly in terms of basic and advanced skills that all children are 
expected to master. 

Q7& How are desired outcomes expressed? 

A. Desired outcomes must be expressed in terms that can be measured. At a 
minimum they must be expressed in terms of aggregate performance, i.e., to show 
improvement in aggregate per for m a nc e of children over the project period. Depending on 
the kind of MEP project to be evaluated, outcomes may be measured by norm-referenced 
tests or other appropriate indicators, such as criterion-referenced tests (CRTs), dropout 
rates, attendance rates, or retentions in grate. 

Q17. Must every SEA, whether or not h directly opomtos e Migrant Educethn Program or 

projOCT, mOOrmSS OmSuwO OUWOmOS m AS OppmCMuOn wOf rOOOrai TuOOSr 

A. Yes. Under Section 1 202(e)(6) of the Chapter 1 statute, the Secretary may 
approve en SEA's application for MEP funding only upon e determination that MEP 
programs the SEA will conduct "wMl be evaluated in terms of their effectiveness in 
achieving stated goals In order to obtain information needed to make this 
determination, ED's MEP application package requires the SEA to state each of its program 
objectives in measurable terms. 

Of A How does the content of the SEA 's appBcetfon influence the development of tho 
operating egency's des*red outcomes? 

A. The SEA's approved application, and the desired outcomes contained in it, should 
reflect end guide the operating agency's own desired outcomes. In order to achieve a 
more complete picture of the success of the MEP, operating agencies are encouraged to 
state their desired outcomes in terms of the same indicators, such ss improved student 
performance on norm-referenced or criterion-referenced tests (CRTs), lower dropout rates, 
improved attendance, or fewer retentions in grade, that are stated in the SEA's 
application. 

Must operating agencies develop desired outcomes for ell MEP components, 
including support services? 

A. Yes. In fact, where MEP projects provide support services, early childhood 
education, English language instruction to LEP students, or other instruction whose results 
may be difficult to assess, evaluating projects against desired outcomes is necessary 
because performance cannot be validly and reliably assessed by other means, particularly 
by norm-referenced testing. 

020. Does the SEA or operetmg agency develop the operating agency's desired 
outcomes, and are they developed annually? 

A. Desired outcomes may be developed by either the SEA or the operating agency. 
SEA approval of the operating egency's application constitutes SEA adoption of those 
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desired outcomes. Deejrsd outcomes may bo written for a period of one to thtoo years 
depending on the term of the operating, agency's approved application. 

SEAs are encouraged to specify desired outcomes for at! operating agencies within the 
State and to aggregate the results of operating agency evaluations on how well their 
participating students met those outcomes. (On a national level, the MSRTS data base, 
through MENAES, may be used similarly to aggregate some data and provide evaluation 
information on desired outcomes to die States.) 

021. Can fnqumtCY counts totstsJ of tho numbor of students working mt or above 

A. Yes, provided "working at or above grade level" is clearly defined as a specific 
expected standard of p er f orma nce for students in each grade level. 

022. Whet ore some exomptms of desked outcomes? 

A. Specific desired outcomes may be developed with the assistance of TACs and R- 
TACs. Some general examples follow. 

PRESCHOOL - In FY 1991-1992, the MEP will provide appropriate educational services to 
at least 75 percent of the status #1 and #2 migrant preschool ege children. (Note - The 
SEA may set a Statewide desired outcome of 75 percent, but the objectives for individual 
operating agencies may vary depending on their circumstances. For example, a new 
project may have an objective of 50 percent while en established project may have an 
objective of 90 percent.) 

AGE/GRADE - At least 5 percent more students receiving MEP instructional and support 
services wHI be able to function in e grade appropriate for their age in September 1992, 
then did so in September 1991. Use the following table to judge appropriate age/grade 
placement in September. 

Age Lowest Appropriate Grade Age Lowest Appropriate Grade 



BASIC AND ADVANCED SKILLS - The operating agency specifies skills included in a State 
competency test as a desired outcome for Chapter 1 children. The operating agency will 
measure progress as follows: over the three-year period, rates for successful passage of 
the State minimum competency test by migratory children receiving instructional services, 
in grades in which the test is given, will increase from the current level of 60 percent to 
70 percent. The goat for the first year will be en increase to 62 percent; for the second 
year an increase to 64 percent. 
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RETENTION IN GRADE - Retention in grade Indicates failure to attain mastery of teste and 
more advanced aJtflla expected of eii children. Therefore, the operating egency will 
measure progress as follows: over the three-year period, the percentage of children 
retained in grade wfH decrease from the currant level of 18 percent to 8 percent. The goal 
for the first year will be e reduction to 1 2 percent; for the second year to a reduction to 10 
percent. 

DROPOUTS - Dropout rates are indicators of students' failure to achieve in basic and more 
advanced skills. The operating agency wit! measure progress as follows: an op erating 
agency's current dropout rate is 40 percent. It eats a desired outcome to reduce the rats 
to 30 percent over e three-year period. The goal wW be e reduction to 37 percent at the 
end of the firat year and 34 percent at the end of the second year. 

ATTENDANCE - The average daily attendance for the program will improve by at least 8 
percent from the previous year's rate, up to 92 percent attendance for the days enrolled. 

HEALTH - 100 percent of ell migratory children enrolled in school will have immunization 
records that meet State requirements. 

CREDIT TRANSFER - The percentage of secondary students earning full or partial credit 
in summer programs will be increased by 20 percent annually over the next three years. 
Seventy percent of ail migratory students who take courses for credit end who attend et 
least 80 percent of the time wffl earn credit or partial credit in the summer term which can 
be transferred to their home school. 

SUMMER READING - For every week e student participates in e summer MEP project, the 
student will read a minimum number of pages of connected text (prose) according to grade 
level: 

First through Third Grades - 10 pages 
Fourth through Sixth Grades - 30 pages 
Seventh end Eighth Grade - 40 peges 



023. What must an operating agency inctude in its evaluation report to the SEA? 

A. Under Section 201 .51 of the program regulations, the SEA must determine the data 
required for its own evaluation, and notify operating agencies in advance of tee data 
requirements and collection procedures. At e minimum, this information must include: 

o aggregate achievement of students by grade (2-1 2) end content area 

(reeding, mathematics, snd language arts) in both basic and more advanced 
skills; 

o information on attainment of the desired outcomes stated in the operating 
agency's application; and 
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o sustained effects information, where available, on formerly migratory 
children who have participated in the operating agency's full-year MEP 
project for at leeet two years, (See the Sustained Effects section of this 
chapter.) 

For preschool, kindergarten end first grade programs, operating agencies do not have to 
collect or a ggre gate achievement data, but must report evaluation information based on 
other measures (ha., desired outcomes) to the SEA. 

024. Whmt must too SEA mdudo in tho Rorformonco Report it submit* to ED? 

A. Under Section 1019(b) of the Chapter 1 statute, the SEA submits information about 
the numbers and characteristics of participating children; program descriptive information; 
achievement deta, which are broken out both by the currently and formerly migratory 
status of the children and by service category; and, for formerly migratory children, data 
on sustained effects. 

025. Undor Socthn 201.82 (b) and (cj. ogondss cpomtmg rogtdsr school yosr ond 
strnmtor school instmctionof progmms nunrt "oducothnol 
schhvomont m bosk sUffs.' Must thoystso mossuro oevcsticnsf scNovomom in mors 
sdvsncod skiBs? 

A, Sections 201 .52(b) and (c) reflect the minimum evaluation requirement contained in 
Section 1202(e)(6) of the Chapter 1 statute, which provides only that the educational 
achievement of migratory students be measured in "basic skills." However, State and 
local operating agencies must design ami evaluate their projects in terms of desired 
outcomes in both basfc and more advanced skills. (See Sections 201.1 7(bH1)(Hi) and 
201.61(a) of the program regulations and Section 1012(b) of the Chapter 1 statute.) 
Therefore, the Secretary requests information on basic and more advanced skills in the 
MEP performance report. 

026. For pwposos of rsportmg svskmtkm Mormstfon, or completion of tho porformonco 
roport how doos ono clsssify s chMd whoso migront status hms chsnged during o profoct 
ponod? 

A. If the child is a currently migratory child for any part of the project period, the child 
should be classified as currently migratory. 

027. is thorn s minimum amount of timo thst s chffd must bo ins migrsnt progrsm to bo 
hcludodkt tho snrtusi •valuation? 

A. No. All students who ere entered in MSRTS end who receive instruction or 
supporting services should be included in appropriate parts of the evaluation, even if some 
of those students were ebsent during some of the time the project operated. For example, 
a student receiving only health services would be counted in terms of the demographic 
information required in the performance report and evaluated in terms of health-related 
desired outcomes but not in terms of student achievement. 
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02& What rote does norm^f e mnced testing pley to evaluations? 

A. Under Section 201.52 of the program regulations, norm- r e ference d testing mutt be 
used, if possible, to measure the educational progress of project participants. Norm- 
referenced teat results must also be used to assess sustained gains of formerly migretory 
children, but should not be used to evaluate eerfy chfkmood education programs. In 
addition to their use in evaluations, norm-referenced tests also should be used where 
possible for State end local needs assessments . 

Results of norm-referenced testing are an integral part of MENAES. Test results available 
through MENAES can be used at the State and local levels to develop desired outcomes, 
identify areas needing program improvement end for other purposes. Because norm- 
referenced teat results ere nationally eggregatable, they also form e critical pert of the 
annual performance reports submitted by SEAs to the Secretary, end the biennial 
evaluation submitted by the Secretary to the Congress. 

TACs and R-TACs can provide assistance in norm-referenced testing, end in reporting end 
interpreting test results. 

029. For wftfcft participating migretory chSdren should en operetmg agency administers 
norm-raferancad feet 7 

A. Norm-referenced testing in e given subject area should be conducted for ell those 
currently end formerly migratory children in grades 2 end above who: 1) ere present on 
the operating agency's testing dates; end 2) receive MEP instructional services in that 
subject area at any time during the school term. 

030. What is me common reporting scale for norm-referenced tests? 

A The common reporting scale is the normal curve equivalent (NCE), a scale that is 
similar to the percentile renk scale but one that permits aggregation of results. NCEs can 
be averaged to determine the performance of e group, while percentiles must not be 
averaged. The NCE scale ranges from 1 to 99; a score of SO represents average 
performance nationally. 

031. Should en annuel testing cycle be used to eveiuete the educational progress of both 
currently and formerly migretory chtidren in regular school yeer instructional programs? 

A. Yes. A 12-month testing cycle, i.e., spring-to-spring or fall-to-fall, should be used 
for ell migratory children, even if doing so means that some currently migratory children 
ere not present on the testing date. Even if high student mobility significantly reduces the 
number of students with matched test scores from one school yeer to the next, e fall-to- 
spring testing cycle vvtthin the same school should not be substituted. This is because 
testing results have little meaning unless gathered on a 12-month testing interval. A fall- 
to-spring testing cycle will result in exaggerated test score gains. Therefore, in order to 
assess validly the effect of a regular school year program, only data on an annual testing 
cycle shoutd be reported. 
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OSZ ArothmwoonydnxMnsiarwosmvvhichtort 
Chapter 1 LEA programs? 

A. No. Onty those children who participate in the MEP project should foe represented 
in data that is reported in MEP evaluations. However, for the educationally deprived 
migratory chHdren who receive Chaster 1 LEA program services and are tested through 
that program, test results that are obtained under the Chapter 1 LEA program can be used 
for the MEP without testing the children again. 

033. How con the appropriateness of 'o feet oe s steflfaft eo 1 tor a ghren migrant 
population? 

A. The appropriateness of any test used as pert of MEP evaluations depends on 
whether it meets the technical standards of reliability and validity. (See Section 
201.53(b).) For a test to be considered reliable and valid, it must take into account such 
factors as the age, grade, mobility, language, degree of language fluency, background of 
the children who participate in the project and the match between the test items and the 
project curriculum. 

034. If reguiar school term or summer temi instr^ 

currently moratory chSdren who typfcaffy any not enroSedln school on the testing dates, 
operating spends* may obtain gtt/e dots on the educational progress of participating 
chBdren. Under those circumstances, what typos of objective measures besides 
referenced tooting moy ho mod to soooso me effectiveness of these projects? 

If norm-referenced testing is not possible, the SEA or operating agency may use other 
acceptable measures of educational progress of migratory children such as changes in (1) 
attendance patterns; (2) course dropout end school dropout rates; (3) use of library books 
and resource materials; and (4) other appropriate measures that take into consideration 
factors such as the age, grade, motility, language, degree of language fluency, and 
background of the persons served by the project. 

These other measures may include objective measures of the child's classroom 
performance (e.g., basal reading level, retention in grade), teacher rating scales, and other 
objective measures used by teachers, provided they meet the technical standards for 
validity and reliability contained in Section 201.53 of the regulations. 

035. Does the requirement In Section 201.52 thet the project's evaluation design Include 
"objective measures of educational progress'' apply to measures other than standardized 
achievement tests? 

A. Yes. Aft measures of educational progress must be objective end meet the 
technical standards in Section 201 .S3. 
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035. Can student progress on skals checkMsts or shnMsr instruments be a satisfactory 
objecthre meesitre ofbmskskOs achievement whom testing cmmtot be used? 

A Yes. provided that the checklist ami the way it is used meet the technical standards 
for validity and reliability contained in Section 201.53 of the regulations. The Chapter 1 
TACs and R-TACs can assist SEAs and operating agencies in developing and validating 
appropriate measures for basic skills achievement. 

Techntcel Standards 

037. met ere the 'technics* standards"? 

A. Under Section 201 .61 of the MEP regulations, evaluations of student achievement 
in all programs, except those for preschool, kindergarten, and first grade, must conform to 
four technical standards. Under these the standards, which are further described in 
Section 201 .53 of the MEP regulations: 

o evaluation findings must be representative of all students served; 

o evaluation instruments and procedures must be reliable and valid; 

o evaluation procedures must contain quality control mechanisms that 
minimize errors; and 

o student progress in meeting project objects must be essessed accurately and 
objectively. 

Assistance m applying the technical standards may be obtained from the TACs and 
R-TACs. 

Q3S. To what aspects of evaluation do the technical standards in Section 201.53 apply? 

A. The standards apply to all aspects of evaluation - measuring the attainment of 
desired outcomes for both instructional and support services, assessing educational 
progress through achievement testing, and studying the sustained effects of the program 
for formerly migratory students. Taken together, the standards ensure that MEP 
evaluations will be of high technical quality. 

039. Does the requirement that the results of testing be reliable and vaBd (see Q33 and 
035 of tftte chapter} also apply to the use of other objective measures of educational 
progress? 

A. Yes. All measurements should meet the reliability and validity standard. Objective 
measures such es student attendance or numbers of books checked out of the library 
generally are more reliable then subjective measures such es an observation instrument. 
However, for some assessments of children's behavior, a child observation instrument 
used in such a way as to minimize observer error can provide relatively valid and reliable 
information. 

134 



o 

ERIC 



040. Mpmcmaioe^m^gimcfmemtbBdoaammwdmtwSMmav^ 



A. Documenting that a skills checklist is reiiaWe and valid requires (1) a comparison of 
the instrument to other sssessments that measure the same thing; (2) statistical testing on 
reseated usee of the Instrument to determine the consistency of its findings, and; (31 
comparisons of measurement procedures end results obtained from those who administer 
the checkBst to determine consistency of scoring, le., "inter-rater reliability." Assistance 
in documenting a checklist can be provided by the TACs and R-TACs. 

041. When do theSBAs evaJuotfon fkxSngs meet the represerrtetiYeoess sterxterd 
(Section 201.531*))? 

A. Evaluation findings meet the representativeness standard when they accurately 
reflect the characteristics or achievement of ail program participants. This may be 
accomplished either by including ei) participants in the evaluation, or by ensuring that 
evaluation results ere gathered according to a sampling plan approved by ED under Section 
201.55. 

Evaluations results ere not representative when information is missing systematically for 
soms group of program participants. For example, if e reading achievement test were 
administered only to e limited number of program participants who speak English fluently, 
the data would not be representative of all program participants. 

For many desired outcomes, such es for parental involvement, health, or grade-promotion, 
reprasentetiveness of data should not pose problems. This is beceuse data reasonably can 
be reported on ell participants, regerdless of their length of participation m the project. In 
other cases, while it may not be possible to have completely representative data on all 
desired outcomes, especially those measured by tests, every effort should be made to 
make the evaluation findings representative. Representativeness of date can be improved 
through make-up testing end other follow-up procedures. 

042. Who must use the techrttest standards? 

A. Both the operating agencies and the SEAs must use the technical standards to 
ensure that the date collection instruments and procedures to be used will appropriately 
measure the overall progress of project participants. 

043. What or» some examples of procedures to mfafmke error? 

A. At the operating egency level, data collectors should be carefully trained in test 
administration end scoring, end the recording end aggregation of scores should be double- 
checked for accuracy. At the SEA level, et e minimum, results from one year should be 
compared to those of the preceding year to identify any unusually discrepant results 
{outliers). 
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044. lAider gecffcwii 201.510(2)® *nd 201 .&2fb)f2J of Iho MEP itytittiom. npt mtk g 

iimBfa mm f jummtm n if f- r r fflr r— p — r*r~* ~* "•if— ****** 

aeaso^es»ajisedoyerefw»»esy^e^^ 
oxdudSd from thsso sastslnsd offsctt nports? 

A. Yea. 

04& /towcew cworweasarefaywrarfpaffO^^ 

4. Three measures are taken. A baseline measure to taken the first year ami then two 
other measures are taken in the two succeeding years, eH at approximately twelve-month 
intervals. For example, e test measure couid be obtained for a student in the fail of 1991 , 
again in the fait of 1992, and a third time in the fefl of 1993. Formerly migratory children 
have sustained improved per for mance over e two-year parted if the (Segregate level of 
performance that was attained at the time of the first post-teat to gre, <ter than it was at 
the time of the pre-teat, and has not declined when measured at the th'rd data point. 

046. oonUmnqtibmmmmfmortCitausM^aa^i^to^fimfaeasmiaw 

c N U nmt*rtk* * t* 1s.+. d mta lttocinm t. 9mHh sendees, or cowutMngf? 

A. The requirement to measure sustained effects applies to all programs with formerly 
migratory children who have participated in a regular school year instructional program 
offered by the same opera t ing agency for at toast two consecutive years, and who 
received MEP instructional services during those years. Test oats on these formerly 
migratory children should correlate with the type of MEP-sooneored instructional service in 
which the chSd participated. For exempts, math scores should be reported only for those 
students who participated in MEP-sponsored math instructional services. 

047. Must sustsinod offsets dot* at reported to ths SEA? 

A. Yes. Under Section 201.51(a>(3). the operating agency must report its evaluation 
results to the SEA. These results include sustained gains information. 

04& Must sustatnsd offocts osts 6* nported by ths SEA to ED? 

A. Yes. Data on sustained effects must be reported, by grade end subject area, in the 
State's annual performance report. These data must be aggregated across the State's 
operating agencies. 

049. ffsn opftmg sgsncy't MEP toBs to show s gtin bt » osrtfcubr grsds ondsuojsct 
arse as a resafr of its progtsm ovttustion, must it stiff nport to tho Stoto on Mttststnod 
effect* In thst grsds sod sttbjsct one? 

A. Yes. In order for the State to report to ED on e statewide basis whether improved 
performance has been sustained over time, en operating agency should report for a given 
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grade and subject area, aggregated teat scores at three date points for ell those formerly 
migratory children who have participated in the operating agency's MEP instructional 
program for at toast two years. At the Si .na time, rf an operating agency's MEP program 
fails to show a gain from pre-test to post-test in a particular grade and subject area, both 
the State and operating agency should use these evaluation results, as required by 
Sections 201 .56 and 201 .36(c), to modify the program, as necessery. 

050. What strategies nave teen Uandfiad that hast promote sustained gains in migrant 
education? 

A. Successful strategies ere outlined in Effective Schools Research end the Effective 
Compensatory Education Sourcebooks, which have been distributed to the SEAS by ED 
through the TACa and R-TACa. There are numerous other publications and materials 
available commercially end through universities end colleges. LEAs and SEAs may also 
have developed resources for assisting operating agencies in the design end improvement 
of effective strategies. 

QS1. Do ma Chapter 1 LEA program improvement requirements apply to the MEP? 

A. No. The program improvement requirements in Sections 200.37 end 200.38 of the 
Chapter 1 LEA Program regulations DO MOT apply to MEP projects. 

QSZ What If any, program Improvement requirements do apply to foe MEP? 

A. Under Sections 201 .66 and 201 .36(c) of the MEP regulations, (1) evaluation results 
for ail projects end project components (including those for summer projects and support 
services) must be used to improve services provided to participating migratory children; 
end (2) the SEA may not approve en operating agency application if the evaluation results 
demonstrate that its MEP project is not making substantial progress toward meeting its 
educational goals. If the evaluation results indicate that en operating agency's project is 
ineffective or needs to be improved, the SEA must require appropriate changes in the 
project or disapprove the application. 

Program improvement may be advanced by prompt and careful study of evaluation, needs 
assessment, end other types of data, such ss date that might be available in summery 
form from MSRTS through MENAES. At any point in the year, this data may suggest e 
need to "fine-tune" the current program or justify s modification in program services. 

QS3. What documentation should the SEA and its operating agendas retain to 
demonstrate that they have used the results of ma operating agendas' evaluations to 
improve their MEP prefects? 

A. The SEA end its operating agencies should retein any information that documents 
how programs have changed in response to evaluation findings. Such information might 
include: (1) the evaluation procedures and results; (2) the previous and current 
applications; (3) other descriptions of program design that can identify changes made in it; 
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(4) summaries of programmatic changes that ware made on the basis of evaluation results; 
and (5) any other evidence of SEA and operating agency program improvement. 

£254. Hew cai? evaluation data At used for program Improvement m the MER? 

A, Some examples of the use of evaluation data for program improvement are as 
foHows: 

o In reviewing achievement test data for migratory students enrolled during 
the regular school year, an agency finds that performance in mathematics 
decreased sharply at fifth grade, and continued afterwards at a lower 
achievement level. The operating agency t he re fore decides to provide more 
MEP instructional support in mathematics at the intermediate grades. 

o An operating agency receives summaries of evaluation data (through a 

MENAES report) on one of its desired outcomes - increased promotion rates 
for its migratory students. Comparing these data with statewide promotion 
rates for migratory children, as well as State and local promotions rates for 
all children, the operating agency finds that the promotion rates of the 
kindergarten and first grade migratory children it serves are considerably 
lower than those of the district. State or State MEP overall. The agency also 
finds that no improvement has occurred in the promotion rates for its 
migratory children in those grades for two years. The operating agency 
therefore decides to increase services to students at these levels and to 
provide outreach and awareness activities through the regular district staff 
to correct this problem. 

SmmaBnp Ptmna 

Q55. When may tempting be appropriate? 

A. Typically, sampling may be appropriate for very large programs where evaluating 
the achievement of the entire population served is not feasible or would be extremely 
costly, ed has issued Guidance pgr Pegging A Plan To Sample Local Chapter 1 

EtCflttOM fOf State Chapter 1 Evaluations. This guidance is available from the Office of 
Migrant Education upon request. Agencies that wish to use sampling should be sure to 
consider carefully the time and resources that proper sampling requires. 

QS6. What commons do the M& requirements impose on an SEA 's use of sampling? 

A. If an SEA wishes to use sampling in its evaluation of the State's MEP, the SEA 
must submit, for prior approval by the Secretary, a proposed sampling plan designed to 
ensure that evaluations will be based on a representative sample of its operating agencies, 
or of students within its operating agencies, in any school year. If the Secretary approves 
the sampling plan, the SEA must review it at least once every three years, and request 
that the Secretary approve a revised plan, if necessary. (See Section 201 .55.) 
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The sample should represent all of the students served by the State's MEP in terms of 
grade levels, types of schools. Instructional services received, support services received, 
end any other known characteristic that might influence the impact of the MEP on the 
students' achievement of basic end more advanced skills. The sample must be drawn 
ran doml y so that every student has e known, non-aero chance of being included, end it 
must be large enough to guarantee that results will be representative of the entire 
population. 

U0/. wrtfmt SOfrtpmng momOOJS Sfa OPprOPfmie W mrStffw W9 representOWOnOSS Or mn 

operating agency Ts ovaJuatfon ftodtogs? 

A. Any sampling method that ensures that the date will represent ail children served 
by the State's MEP may be used with the Secretary's approval. TACs and R-TACs are 
available to assist SEAs with the development of sampling plans. (For a discussion of the 
representativeness standard, see the Technical Stenderds section of this chapter.) 

QSS. To what extent can a sempie be m representetive m of students to situations to which 
many migratory studants either feeve before, or arrive efter, the operating agency's testing 
datefsj? 

A. The larger the proportion of migratory student participants who ere represented in 
performance measures, the greater the likelihood that findings will reflect ell students 
served by the project. If en operating agency experiences extensive attrition when 
comparing the number of migratory students served with the number for whom 
performance measures were actually obtained, evaluation results may not reflect the 
overall progress made by the project participants. 

SxtJutMsB, of Sufttfiw flrgiOTCM 

QS9. What are tha minimum requirements for evaluations of MEP summer programs and 
prefects? 

A. The evaluation design for summer school instructions! projects must be based on 
desired outcomes using objective measures of tne educational progress of project 
participants (including educational achievement in basic snd more advanced skills) over the 
project performance period. (See Sections 201.52(c) and (d).) The evaluation design for 
summer school support service components must include measures of their effects on 
participants that are consistent with the defined support service objectives. 

Q60. For evaluating summer school instructional projects, what kinds of "objective 
measures of educeUonal progress" may boused? 

A. These include such measures es criterion-referenced tests, attendance patterns, 
dropout rates, end other objectively applied indicators of student achievement, it is 
possible that these measures will be the seme as the "educationally related objective 
criteria" that are used in conducting the annua! needs assessment. (See Section 
201.32(c).) 
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061. If objacthJO maaturtt of tha aducotforul ptograss of prtfrct chBdran pro omieuft to 

tOOnBTj, OWf WMNf OBnOOl pnOOOtO SSV WUr mWmMtmWmf 

A. Ho. Only objective measures of the educational progress of pro/set participants 
over the performance period may be used by any MEP project. 

062, Mrf jaaitiierjiifeHe^ 

measure e/ odocatlooaj prepress a? basic or mors a dvane od skMs? 

A. No. ED recognizes the difficulty of finding normed echievement tests that can 
accurately measure short-term changes in schievement. However, a criterion referenced 
teat is one example of a test that might serve as an appropriate measure of student 
progress under these circumstances. 

Q6& Hftef **» eSfter sfleeSJee msssurei that ogooch* opomtbtg sunvnar prpfacts em 
use to avakmta pftfdpttog ttuo^ntM' ochbynmmt In bode w mon ortwKod skMt? 

A. Examples of other objective measures could include measures of classroom 
performance as evidenced by the child (e.g., basal reading level, attendance, retention in 
grade), teacher rating scales, dropout rates, attendance patterns, usage of library books 
and resource materisls, and other objective measures used by teechers. However, to be 
objective, the measures used must meet the technical standards specified in Section 
201 .53 of the regulations. 

Q64. Is tho pta-tast/post-tast avatuatiort modal appropriate for use by summer pro/acts 
even ff tha teat uaad Is not n o rm refere n ce d? 

A, Yes. Under Section 201 .52(c)(1 ) of the program regulations, the summer school 
instructional project must include obiactiva measures over the project performance period. 
This does not preclude pre- end post-testing if such testing is objective and meets the 
technical standards. Pre- and post-testing on a criterion-referenced test, for example, 
would be appropriate if it is used to determine whether the child has made substantial 
progress in achieving the project goals. 

£265, Must dot* from summer migrant education programs be summarized at the Stare 
levels? 

A. Yes. Under Section 1019(b) of the statute end Section 201 .51(b)(2) of the MEP 
regulations, States must report evaluation date on all MEP projects. These include summer 
school projects. 

flaftHtfafl of Support juttfcfj 

Q6& How does an SEA or oporating agency evetuete the success of MEP support-servhe 
components? 

A. The SEA or operating agency must measure the effects of support services against 
the desired outcomes for support services stated in their applications. For example, 
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changes in student a tt endan c e rates may be en appropriate measure of the effect of 
guidance end counseling services. 

Other possible measures of the effects of support services in terms of desired outcomes 
include: 

0 determinations of the number or percentage of project students seeking and 
receiving guUsncs/counss&ng services; 

o measurements of the percentage of project students meeting defined hcefth 
stand ards ; or 

o evaluations of the change in the rate of parental involvement in various 
activities for prefect students. 
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Preceding chapters largely address programmatic issues that ara specific to Federal, State 
or tocat admMatratiori of the Chapter 1 MEP. However, the MEP is also governed by 
general administrative requirements contained In the General Education Provisions Act 
(GEPA), e Federal statute centeJnvvj tows eppflceb to to most ED programs, end the 
Education Departmen t's Oeneral Ad mWs tr ati »e Boydations (EDGARS, which contsin 
specific odmMetrathra end fiscal requirements mat govern me award, edmintotration, end 
enforcement of grants under programs ED edmWstera. 

This chepter summarizes the provisions of 6EPA end EDGAR thst apply to the MEP. It 
•too discusses audits, the process thst GEPA has estebfished for EO's recovery of MEP 
funds thst an SEA or operating agency misspends, end ways in which SEAs may receive e 
grantback of e portion of the funds ED recovers. 

Statutory Rnulrwmfnfm: 

Section 1438 of Chepter 1 of Tide I. ESEA end ail sections of GEPA except Sections 
408<e)<1), 428(e), 427, 430, 434 (other then 434(b)(2) which applies), 435 (other than 
435(b)(2) and (S) which apply), 436 (other than 436(b)(2) and (3) which apply), 456 and 
458 



Section 201 .2 end Parts 76. 77, 80, 81 , 82, 85 and 86 of EDGAR 
dflBfe85Jl flSSM— 

Of. What provisions of 0&>A appty to tho M£P? 

A. Section 1438 of Chepter 1 makes the provisions of GEPA apply to Chepter 1 
except for the following sections that ere superseded by specific sections of Chepter 1: 

o Section 408(e)(1) of GEPA - superseded by Section 1431 (Federal Regulations); 

o Section 426(e) of GEPA - superseded by Section 1437 (Appropriations for 
Evaluation end Technical Assistance); 

o Section 427 of GEPA - superseded by Section 1016 (Parental Involvement); 

o Section 430 of GEPA - superseded by Section 101 2 (Basic Progrems- 
Assurences era) Applications); 

o Section 466 of GEPA - superseded by Section 1433 (Withholding of Peyment); 
end 

o Section 458 of GEPA • superseded by Section 1434 (Judicial Review) with 
respect to judicial review of withholding of payments. 
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Only the following subsections relating to fiscal control and fund accounting procedures of 
Sections 434, 436, end 436 of QEPA apply to the MEP: 

o Section 434(a)(2); 

o Section 435(b)(2) and (5); and 

o Section 436(b)(2) end (3). 

GEPA has been included in this manual as Appendix B. 

02. Wbttl provision* of EDGAR oppty to tfio M&? 

A, Under Section 201 .2 of the MEP regulations, the following portions of EDGAR 
apply: 

o a limited number of provisions in Part 76 (State Administered Programs); 
o Part 77 (Definitions); 

o Part 80 (Uniform Administrative Requirements for Grants end Cooperative 
Agreements to State end Local Governments), unless the State chooses to use 
its own written fiscal and administrative requirements; 

o Part 81 (GEPA - Enforcement); end 

o Part 65 (Government-wide Debarment end Suspension (Non-Procurement) and 
Government-wide Requirements for Drug-Free Workplace (Grants)). 

In addition, Pert 82 of EDGAR (New Restrictions on Lobbying), end Part 86 (Drug-Free 
Schools and Campuses) also apply to the MEP. 

While mentioned in Section 201 .2, Part 78 (Education Appeal Board) and Part 79 
(Intergovernmental Review of Department of Education Programs end Activities) ere no 
longer applicable. 

Relevant sections of EDGAR have been included in this manual as Appendix C. 

03. What provisions In tort 76 sppty to the MEP? 

A. The following provisions in Pert 76 apply to the Chapter 1 MEP: 
o 76.1 - Programs to which Part 76 applies; 
o 76.2 - Exceptions in program regulations to Part 76; 
o 76.50 - Statutes determining eligibility end whether subgrants are made; 
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o 76.51 - A Stats distributes funds by formula or competition; 

o 76. 1 25-76. 1 37 - Consolidated Grant Applications for Insular Area; 

o 76.401 • Disapproval of an application-opportunity for a hearing; 

o 76.600 - Federal statutes and regulations on nondiscrimination; 

o 76.630 • General cost principles; 

o 76.532 - Use of funds for religion prohibited; 

o 76.533 - Acquisition of real property; c ons tr uc t i on; 

o 76.534 - Use of tuition and fees restricted; 

o 76.560 - General indirect cost rates; exceptions; 

o 76.561 - Approval of indirect cost rates; 

o 76.663 - Restricted indirect cost rate-programs covered; 

o 76.591 - Federal evaluation-cooperation by a grantee; 

o 76.592 - Federal evaluation • satisfying requirement for State or subgrentee 
evaluation; 

o 76.600 - Where to find construction regulations; 

o 76.670-76.677 • Procedures for bypass; 

o 76.681 - Protection of human research subjects; 

o 76.682 - Treatment of animals; 

o 76.683 - Health or safety standards for facilities; 

o 76.700 - Compliance with statutes, regulations, State plan, and applications; 

o 76.701 - The State or subgrentee administers or supervises each project; 

o 76.702 - Fiscal control and fund accounting procedures; 

o 76.703 - When e State may begin to obligate funds; 

o 76.704 - When certain subgrantees may begin to obligate funds; 

o 76.705 - Funds msy be obligated during e "carryover period;" 
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o 76.708 - Obligations made during a carryover period are subject to current 
statutes, regulations, and applications; 

o 76.707 - When obligations are made; 

o 76.720 - Financial and performance reports by s State; 

o 76.722 - A subgrantee makes reports required by the Stats; 

o 76.730 - Records related to grant funds; 

o 76.731 - Records related to compliance; 

o 76.734 - Record retention period; 

o 76.740 • Protection of and accessibility to student records; and 

o 76.760 - More than one program may assist a single activity. 

04. May o State appty its own written Used mri mkaMstmtht* procMtuma mthv tiwn 
Part 80. which impiements OMB Circulars A- 102 andA-87? 

A Yes. If a State wishes to apply its own written fiscal and administrative 
requirements rather than Part 80 of EDGAR, those requirements must: 

o provide guidance that is sufficiently specific to ensure compliance with aH 
applicable statutory and regulatory requirements; 

o ensure that funds are spent for reasonable and necessary costs of operating 
Chapter 1 MEP programs; end 

o ensure that funds ere not used for general expenses required to carry out 
other responsibilities of State and local governments. 

05. ffa State decides to adopt its own fiscal and administrative requirements rather 
than Pert 1 9 of EDGAR, must the committee of practitioners review the decision? 

A. Yes. Under Section 1461 of Chapter 1 and Section 201 .46(e), the committee of 
practitioners must be convened to review eny major propose! or final rule or regulation 
before publication. 

06. May an SEA eppty portions of Part 80 and aiso us* Its own written procedures for 
other items covered by Part 80? 

A. Yes. 
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07. How tongmust SEA* MdLEAsnfkt fiscal ond comp/bnco ncorda? 



A. Under Section 437(a) off GEPA and Sections 76.734 and 80.42(b) and (c) of 
EDGAR, SEAs and LEA* mist retain records for five years after completion of e grant 
activity. 

0& 0o g ov o mmon t ivM o rfsoavmew* ond atm po mto* fnonp toe mom omf nqtdmmom vtd 
gowmmwttwktt no^ momomt fofO oV tv ^ roow otkpioco of^tom^M^? 

A. Yes. Part 85 of EDGAR, which implements Executive Order 12549 in Subparts A-E 
and the Drug-free Workplace Act of 1988 in Subpart F, applies to MEP projects. 

The regular debarment and suspension regulations provide that statutory entitlements and 
mandatory awards (but not lowar-tter awards thereunder which are not themselves 
mandatory) are not covered by the debarment and suspension regulations (Section 
85.1 10(a)(2)(i) of EDGAR). The Secretary has concluded that this exception from 
coverage precludes the Secretary from denying funding under the MEP or any other State- 
administered program based on a regular debarment or suspension. The exception stso 
would prevent ED from denying assistance to a subn-entee under any program in which 
subgrantees are entitled to funds if they meet certain requirements. 

While ED could not cut off funds to the SEA, the Secretary has determined that all lower- 
tier covered transactions , such as the employment of an administrator (a covered 
transaction under Section 85.110(a)(1)(ii)(A)), would be subject to the debarment and 
suspension regulations. Such a debarment would not prohibit the receipt of funds by the 
State or mandatory subgrantee. However, the debarment would prohibit the subject 
indivtdual from acting as a principal (i.e., from exercising primary, supervisory or 
administrative responsibility) for the State or subgrantee or from participating in any other 
covered transaction under nonprocurement programs of the Federal Government. 

As a result, if ED discovered any activity by an administrator of the MEP that would 
constitute grounds for debarment, the debarring official for ED would take action to debar 
the individual. Further, if a State continued to do business with the individual and paid for 
the individual's services with MEP funds, ED would consider issuing e program 
determination latter to the State to recover the MEP funds. Accordingly, erjh State must 
submit to ED e primary-tier certification that its principals have not been debarred or 
suspended. 

Under the drug-free workplace requirements in Subpart F, all grantees receiving a grant 
from any Federal agency must certify that they will maintain a drug-free workplace. The 
regulations do not apply to subgrantees. The Department has authority to deny funds 
under entitlement programs such as the MEP to grantees that fail to meet the drug-free 
workplace requirements. Because the regulations do not apply to subgrantees, there is no 
need for Stetes to take sny other action to fully implement the requirements. 
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OA Whet does the Sargh Audit Act of 1934 require? 



A. The Stnnle Audit Act of 1984 (whose provisions are implemented through the 
Appendix to Pert 80 of EDGAR) requires that an independent auditor annually audit SEAs 
or LEAs receiving $1004)00 or more a veer in Federal assistance for internal control and 
compliance. Those receiving between #25,000 and #100,000 a year have the option of 
participating in the single audit or an audit made in accordance with the requirements of 
the programs in which they participate. State and local gov er nm e nt s receiving toss than 
$25,000 a year are governed toy audit requirements prescribed by State or local law or 
regulation. 

Under e single audit, each major Federal assistance program is tested for representative 
charges based on the auditor's judgment. 

Q10, Can MB> funds pay for the cast or e portion of the cost of o Singh Audit? 

A. MEP funds can pay a prorated share of the cost of the audit according to the 
percentage it contributes toward the total amount of federal assistance received by the 
SEA or LEA. The percentage may be exceeded in cases where appropriate documentation 
shows higher actual costs were incurred to audit the MEP program. 

Off. Who receives single eudh reports? 

A. Auditors submit a copy of the audit reports to the organization audited. When an 
LEA or operating agency to audited, a copy of the report goes to the SEA. The SEA 
submits copies of the report to each Federal agency providing program funds. Recipients 
of more than $100,000 in Federal funds must submit a copy to the following 
clearinghouse designated by OMB: Date Preparation Division, U.S. Bureau of the Census, 
1202 East 10th Street, Jeffersonvffie, Indiana 47132. 

Q12. Whet other statutory end regulatory provisions govern audits? 

A. Sections 451-454, 456-457 end 459-60 of GEPA describe ED's procedures on 
audits, including provisions for the grantees right of appeal of an audit finding. An 
applicant for Federal funds accepts and affirms the right of the General Accounting Office 
(GAO) and any authorized representative of the sponsoring agency, to access and examine 
all records, books, papers, or documents related to the grant. GAO is the investigative 
arm of Congress and conducts program audits at the request of Congress. 

QtS. Who has the authority to conduct audits of the use of MEP funds? 

A. At the Federal level, both ED's Office of the inspector General (OIG) and the GAO 
are empowered to conduct audita of the use of program funds. The OIG conducts three 
types of audits: 1) external audits of grantee or contractor operations: 2) internal audits of 
ED administration and management: end 3) national audits of issues or problem areas 
having national significance and requiring corrective action at the Federal level. 
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At the Stats leva!, audits are conducted annually by independent auditors, as required by 
the Single Audit Act. States implement this provision through use of a State auditor or 
hiring of independent auditing firms. 

Q14. §a fiD's OfBca of Migrant Education {OME) authorized to conduct audits? 

A. No. However, if OME believes, based on s program review, that an audit would be 
appropriate, it may request that one be conducted. (Sea Section 452(a)(2) of 6EPA.) 

Qf& lsB)'s Offfcs of tha Inspector OanaraJ sir ^ar to other ED offices? 

A. No. The Office of the Inspector General <01G) of the Department of Education was 
created by Congress in the Inspect or General Act of 1978. While it reports to the 
Secretary, it is separata and distinct from the program office units in the Department 
The authorizing statute establishes OIG as an independent and objective unit which, in 
general terms: 

o conducts end supervises audits and investigations relating to the programs and 
operations of tho Department; 

o provides leadership, coordination, end recommendations on activities that (1 ) 
pr o mot e economy, efficiency, and e f f ec ti v e n ess; and (2) reduce or detect fraud 
and abuse in the edministrstion of programs; end 

o provides a means of keeping the Secretary end Congress informed about 
problems and deficiencies relating to the administration of the Department's 
programs end the necessity for corrective action. 

Q16. How con recipients of ED funds prepare for an auoJt? 

A Ongoing activities that develop audit readiness include: 

o establishing internal controls; 

o complying with Federal requirements; 

o establishing and maintaining proper recordkeeping and record retention systems; 
and 

o Requesting internal audits. 

In addition, internal controls should be examined by asking questions such es the 
following: 

o Do payroll records support charges to Federal funds? 

o Are procedures in piece to verify that charges are allowable under the grant or 
contract provisions? 

149 



153 



o Are procedures adequate to verify that program participants are efigibio? 

o Do corrective actions result from monitoring reviews? 
Q17. )M**t m ton* ctwm ct m fo t to of • good intwn*l control system? 
A. Internal controls should include those com p on en ts: 

o a ptan of organisa t io n that segregates duties as appropriate in order to safeguard 
resources; 

o a system of authorisation and rp ?dtag procedures adequate to provide 
affective accounting control over assets, liabilities, revenues, and expenses; 

o established practices that are foBowed fay each o r gani s etio nal co mponen t In 
performing Its duties and functions; 

o Qualified personnel trained to perform their responsibilities; and 

o effective systems of internal review. 

Qt& Wftsf Uhttt of ecdWWss might bo foe tt/bjoot of aw sudft? 

A An audit might review compliance requirements such as the following, which are 
applicable to ED programs: 



0 


charges for direct labor to Federal grants; 


0 


treatment of grant-related income; 


0 


reporting of financial status; 


0 


etigibrUty of participants; 


0 


monitoring of activities; and 


0 


allowability of services. 



OfSL to how long must rwcords of F*d*r*My fvndod octMtfos bo rwtoinod for poss&b 

mm? 

A. Records relating to Federally funded activities involving any portion of an audit 
process initiated prior to the end of the record retention period must be retained until the 
audit, audit resolution, or audit appeal has been completed. Recordkeeping should 
establish an audit trait beginning with the preparation of the -oplicetion, and should include 
records to support the application. (See Chapter X - STATE ADMINISTRATION for general 
recordkeeping requirements.) 
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020* Whtt a#a jAe tights of a pwifM At wdft pfoc Mcfttp J ? 



A Grantees have a right to comment on the draft and final audit reports* They have a 
right to appeal a program det er mination letter (POU that couM involve reimbursements to 
mo isoem Qoverrenont, or otner ponsitics, as ww M corrective sen on mot must do 
taken. They aJso have • right to appeal to EO's Office of Administrative Law Judges 
(OAU). 

021. HWiaf is • gnattvek? 

A Incases whore EO has recovered funds from an SEA ot operating agency that 
misspent MEP funds or failed to account property for them, the SEA may request a 
"grantback" of the recovered funds. A grantback Is the sward thst EO may rrsfcs to an 
SEA or LEA out of the recovered funds; it may not exceed 75 percent of the funds that ED 
recovers. 

Wnmt IVQUtfmBwmS fmtS* P§ tnwl fOr Uw oWfKBfy 10 SWBfa S gMmDSCm W VI ScAf 

A If an SEA wbhes to request a grantback of Chapter 1 MEP finite, the Chief State 
School Officer should submit the following to the Assistant Secretary for Elementary and 
Secondary Education: 

o a tetter that- 

a. requests tha repayment of funds; and 

b. provides assurances that- 

(1) the practices in the SEA or LEA that resulted in the violation of law have 
been corrected; and 

(2) the MEP in the SEA or LEA has bean reviewed during the current school 
year, and the SEA has determined that it is in compliance with all applicable 
MEP requirements. 

o a detailed explanation, including documentation if available, of actions taken to 
correct the specific violations. 

o a plan for the use of grantback funds that- 

a. meets tha requirements of the MEP; 

b. to the extant possible, benefits the migratory children who ware affected by 
the failure to compiler the misuse of funds that resulted in the recovery. Of 
a time lapse makeant impossible to serve the same children, the plan must 
justify use of funds for the benefit of current participating migratory 
children); 
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c. shows that the use of the funds would achieve the purposes of the MEP; 
and 

d. includes the follows ig: 

(1) an identification of the recipients) of the grantback funds; 

(2) a brief description of the current MEP; 

(3) a detailed description of the activities to be provided with grantback funds 
and how these activities would supplement the regular program; 

(4) an itemized budget that shows how the rectpient(s) would spend the funds 
on the proposed activities; 

(5) the beginning end ending dates of the project period; 

(6) evidence thet parents or representatives of the children who would benefit 
from the grantback funds were consulted in planning the program; and 

(7) a description of how equitable services would be provided to eligible private 
school children. 

o evidence that the SEA has fully satisfied its financial Ha baity or has entered into 
a repayment agreement with ED. ft is important for the SEA to address any 
other outstanding debts with ED by making payment or by entering into a 
repayment agreement with ED before requesting a grantback of MSP funds. 

o if funds were repaid to ED as the result of LEA audit findings under the Single 
Audit Act audit materials that provide the basis for a step-by-step description of 
how the audit determinations were resolved by the SEA. 

023. How long does it tmk* to get 0 grwtbeck? 

A. From the time ED receives en approve Die plan (one thet includes the above 
requirements), it usually takes three to four months to complete the process. 

024. ttfoef is the period of ovsMebJffty for tho use of gmntbeck funds? 

A. The period of availability is based on the Federal fiscal year, which ends on 
September 30. Grantback funds may remain available for expenditure for no more than 
three fiscal years following the fiscal year in which final agency action occurs. For 
example, if a final action occurred on November 25, 1989 (FY 1990), the period of 
availability would lest until September 30, 1993. 
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Q2S. Whot consoft/fos "fine/ agency octhn" at dfrmkting the period ofevtBabmty? 

A. Final agency action for a program determination received by a State on or after 
October 25, 1968 is the teat applicable event of the following: 

o the issuance of written notice of e disaBowebie decision issued by an authorized 
ED official; or, if no disallowance decision was issued, the data that repayment 
was made; 

o a decision by ED's Office of Administrative Law Judges (OAU) upholding the 
disallowance decision; 

o sixty days after receipt of the OAU's decision; or the Secretary's decision 
modifying or setting aside the OAU's decision; or 

o a negotiated settlement and/or repayment agreement between ED and the SEA 
while a case is under administrative review. 

NOTE: For program determinations received by a State on or after October 25, 1988, 
which are appealed to court, "final agency action" is the test applicable administrative 
action Rated above, not any subsequent court decision or other action taken during judicial 
review. 

Q26. What are the farms end conditions to which a grantbeck payment is subject during 
end oftar the project period? 

A. Section 459(b) of GEPA provides that any payments made under a grantbeck 
arrangement shell be subject to the terms and conditions that EO deems necessary to 
accomplish the purposes of the program. These include, but are not limited to, the 
following: 

o the funds swarded under the grantbeck must be spent in accordance with: 
e. all applicable statutory and regulatory requirements; 

b. the plan submitted by the SEA or LEA for the use of the funds and sny 
amendments to that plan that are approved by EO; and 

c. the budget included in the plan and any amendments to the budget approved 
by ED. 

o ell the funds awarded under the grantbeck must be obligated within the project 
period included in the plan. 

o separate accounting records must be maintained documenting the expenditure 
of the repaid funds. 
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o a report must be submitted to ED no later than BO days after the completion of 
the project that indicates that the funds were spent in accordance with the plan 
and the budget included in the plan. 

027. Must B> notfyttopubfcofthtintmtt t0 9w*n/*i?mntl»c*? 

A, Yes. ED must publish a notice in the EfidstalflfifliSifil 30 days prior to making a 
gremback payment. The notice explains the terms and conditions under which payment 
wtU be made and describes the plan for the use of funds. During the 30-day period, 
interested persons may submit comments regarding the proposed arrangement. 
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TITLE I— BASIC PROGRAMS 

CHAPTER l-nNASTOAL ASSISTANCE TO MEET SPECIAL 
EDUCATIONAL NEEDS OF CHILDREN 

BBC tMt. DBCLABATtT < OF POLICY AKD 8TATBMKWT OF PVXTOSK. 

te) DfeebuunoN op Pouc* — In re oo gnteon of— 

0) the ■pedal ednadtfo—I nedb of children of low-income 
fiunilki end the impact of ooDoentratioas of low-income Ikmi- 
ties en the ability of local educetfooelogBnciee to provide edit- 

CStiO&al p^egTSmS ^fhicb TOOOt StSCh ttSOdBL fffprf 

(2) the special educational mads ofchudsm of migrant nai* 
enta, of Indian children, and of handicapped, neglect ed , and de- 
HnQut*nt children, 
the Cong™ declared H to be the polky of the United Statee to- 
A) provide financial assistance to State and local educa- 
tional agendas to meet the special needs of such educa- 
tionally deprived children at the preschool, elementary, 
and secondary levels; 

(B) expand the program authorised by this chapter over 
the next 5 years by increasing finding for this chapter fay 
at least $500,000,000 over baseline each fiscal year and 
thereby increasing the percentage of etigftda children 
served in each fiscal year with the Intent of serving all eli- 
g&e children by focal year 1993; and 

(C) provide such assistance in a my which eliminates; 
unnecessary administrative burden and paperwork and 
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aU^teat ™ W,M in making education- 

PART A ~ B «^ «™> BV UH^. 
Sahpert 1— ABpca MoM 

SSC1WS. BASIC 6SAN1& 

(a) Aj«hwt of Grants — 

(I) QBAjflB Km Wmhmm, in , 

P^Pffctod for each fcS^Tfi^L" autiieri »d to be ap- 

owter this part, and ®lo n S ed ** 

Pacific l«tand.te«Ktoto^^?.te,^ a ? 1 *n*SyrfS 
•M to such crtteiSiSe puS 

^^ScsS^-feS^i 

percent of the^wSt d2SS i !S? er S*? e, ? fen <«Sy40 

ess than 80 Vww^^^S^ tan J? **• Stetefe 

"ore than 1» jESi S^e^Sl Ure to is 
^ 01 016 aver «8e per pupil eapendi- 
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tore in the United States, such amount shall be 126 per* 
H^ctf the average per pupil expenditure is the United 

(B) In any case in which such data are not available, 
sufyeet to paragraph C8X the grant for any local education* 
al agency to a State shall be determined on the beds of 
the aggregate amount of such grants for aH such agencies 
in the county or counties in which the school district of 
the particular agency is located, which aggregate amount 
shall be equal to the aggregate amount determined under 
subparagraph (A) for such county or counties, and shall be 
allocated among those agencies upon such equitable bads 
as may be determined fcw the State educational agency in 
accordance with the heme criteria prescribed by the Secre- 
tary. 

eft For each fiscal year, the Secretary shall determine 
the percentage which the average per pupil expenditure in 
the Commonwealth of Puerto Rko is of the lowest average 
per pupil expenditure of any of the SO Slates, lite grant 
which the Commonwealth of Puerto Rico shall be eligible 
to receive under this subpart for a fiscal year shall be the 
amount arrived at by multiplying the number of children 
counted under su bsec t i on (c) for the Commonwealth of 
Puerto Rico by the product of— 

(i) the percentage determined under the preceding 
sentence; and 

(ii) 82 percent of the average per pupil expenditure 
In the United States. 

(8) Special allocation nocsnuass.— 

(A) Upon determination by the State educational agency 
that a focal educational agency in the State is unable or 
unwilling to provide for the special educational needs of 
children described in clause (O of paragraph (1) of subsec- 
tion (c\ who are living in institutions for neglected or de- 
linquent children, the State educational agency shall, if it 
assumes responsibility for the special educational needs of 
such children, be eligible to receive the portion of the allo- 
cation to such local educational agency which is attributa- 
ble to such neglected or delinquent children, but if the 
State educational agency does not assume such responsibil- 
ity, any other State or meal public agency, as determined 
by regulations established by the Secretary, which does 
assume such responsibility, shall be eligible to receive such 
portion of the allocation. 

(B) In the caw of local educational agencies which serve 
in whole or in part the same geographical area, and in the 
case of a local educational agency which provides free 
public education for a substantial number of children who 
reside in the school district of another local educational 
agency, the State ed u cati o nal agency may allocate the 
amount of the grants for those agencies among them in 
such manner as it determines will best carry out the pur- 
poses of this chapter* 
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(p in any State in which a uuge number of load educa- 
tional agencies overlap oaunty boundaries, the State edu- 
2S!~ **^g° M g to Secretary far authority 
during any particular fteca) year to make the allocations 
andar^ part (other than section 1006? directly to total 
educational agenda? without regard to the counties or 
may continue to make such allocations if the agency had 
the authority to do ao under chapter 1 of the Education 
OBnaofidation and I mp ro vement Act of 1081. If the Secre- 
tary approves en application of a State educational agency 

catkma will be made using precisely the same facta* for 
owernuntoga grant at are uaed under thk part and that a 
procedure will be estabbahed through which local educa- 
tfonal mek» dteatoted with tbc^etenninatoislnade 

^t&S^S^™ and^Trust^S 

(b) MnmcvM Nuns or Cibxdrxn To Quality.— A local educa- 
tfomJ anusa^ shall be eligible tor a bask grant for a feeaJ year 
u^tto ao^^SyW^eto the fbUowu« roq^ren^a wHh 
respect to the number of children counted under subsection fob 

.vL L~_ a ? y 6899 (e**!* « provided in paragraph (8)) in which 

of Una subsection as to the number of such children areavaU- 

!^JJL? J 8 &*i* strict «*» of so* childreTin 

tnescfcooJ district of such local educational agency shall be at 
least 10. 

local educatwnal agency's school district shall be at least 10. 

school I^SL'Tthe )^ S eL^&l iBCbidm conSl? 
the Secretary has not determined that satisfactory data for the 
in^L ^f^Lff 8 «««abte on a school district 
55? JK Iocal . educational agencies or all the counties 

into which the school district of thTtocai educational^renS 
ff»«riiedeateiids, the eligibility requirement with resnectto 
^number of such children for such Ic^^catiorS^ency 
shaU bedetornn^ed in accordance with regulations prescribed 
^^^t^^L^ *** Purpoaes of this subsection. 

(c) Chiuwxn To Bx Counted.— 

(1) Cateoosub or caasasK.— The number of children to be 
counted for purposes of this section is the aggregate of- 

<A> the number of children aged 5 tin, inclusive, in the 
sc^district of the local educational agency -ftim fem? 

**** P° V8rt 3 r ^ *» tetermtoed binder pare- 
graph (2XA), 
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(B) the number of children aged 6 to 17, tnctaefoe, to the 
school district of each agency from farnihtoabove the pov- 
erty level as o^etermined under paragraph ®0fcf«» i_ 

eo the number of chfldren aged 6 to 17, Inchauve, to the 
school district of such agency uving to toa t ttut teaa for ne- 
glected or delinquent children (other than such institu- 
tions operated by the United States} but not counted pur- 
suant to subpart 8 of part D for the purposes of a grant to 
a State agency, or being supported in foster homes with 

(g) Dawamutiow or trouan or OMMsant.— 

(A) For the purposes of this section, the Secretary shaD 
determine the number of children aged 5 to 17, inclusive, 
from fomilies betow the poverty level on the beafo tfto 
moat recant satisfactory data available from the Depart- 
ment of Commerce for focal educational agencies for, if 
such data are not available for such agencies, for counties); 
and in determining the fomilfos which are below the pov- 
erty level, the Secretary shall utilise to criteria of pover- 
ty used by the Bureau of the Census in compiling the moat 
recent decennial census. .... 

(B) For purposes of this section, the Secretary ihaU de- 
termine the number of children aged 5 to *7, toclusive, 
from families above the poverty level on the basis of the 
number of such children from families receivi ng an a nnual 
income, in excess of the current criteria of ppwr^, irom 
payments under the program of aid to fojnffiea with de- 
pendent children under a State plan approved under title 
IVofthe Social Security Act; and in making such determi- 
nations to Secretary AaButaiae to criteria efpoverty 
used by the Bureau of the Census in compiling the most 
recent decennial census for a family of 4 in «u*h form as 
those criteria have been undated by increases > the Cen- 
suroer Price Index. The Secretary shall deterndne to 
number of such children and to number of children of 
such ages living in institutions for neglected or deMnq uent 
children, or being supported in foster homes with public 
funds, on the basVof the caseload data for to month of 
October of to preceding fiscal year (using, in the case of 
children described in the preceding sentence, the criteria 
of poverty and the form of such criteria required by such 
sentence which were determined for the calendar year pre- 
ceding such month of October) or, to to extent that such 
data are not available to the Secretary before January of 
to calendar year to which to Secretary's determination 
is made, then on the basis of the moat recent reliable data 
available to to Secretary at to time of such determina- 
tion. The Secretary of Health and Human Services shall 
collect and transmit the information reouired by this sub- 
paragraph to to Secretary not later ton January i of 
each year. _ 

(O When requested by to Secretary, to Secretary of 
Commerce shall make a special estimate of the number of 
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chjbiro ef Rich ages who are from familk* hekw ts. 

"Jl ton cany out tin mirramS SkiTS.rS??2 t '' e, * m,M » 

pMtTOM of ihe^^£°SS? "J"^" «i» ni 

in thXSdjSg 

the Purposes of this SS£T&SSS2^^, best 
an assurance that mv^«*L V^^ Winent 8,1811 contain (A) 
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^» T »8^« 1451 of this Act and with section 558 of title 5 of 
the United States Code, relating to administrative procedure, 
and such regulations mast be consistent with «ftnn (d) 
and (e) of section 1121, section 1130, and section 1183 of the 
Education Amendments of 1978. 
(e) Stats MrnmuM.—(l) For any fiscal year tat which— 

(A) sums available for the purposes of this section exceed 
sums araflaUe under chanter f of the Education Consolidation 
and Improvement Act of 1881 for fiscal year 1988; and 

®^»^Jw«&d»tolbrthe|nnT08e of section 1006 equal or 
exceed 8400,000,009, or 

Oil sums available for the purpose of section 1605 equal or 

3Bt mSS^Sr^^' -* *>«-!»-' 

the aggregate amount allotted for all local educational agencies 
within a State may not be less than one-quarter of 1 percent of the 
total amount available for such fiscal year under this section. 

i . (2 , , ,S? J pn * visicn8 * SPS*™ 0 * a ) lhaU apply only if each State 
is allotted an amount which is not less than the payment made to 
each State under chapter 1 of the Education Gmsofidation and Im- 
provement Act of 1881 for fiscal year 1988. 

(8XAJ i No State shall, by reason of the application of the provi- 
sions of paragraph (1) of this subsection, be allotted more than— 
(i) ISO percent of the amount that the State received in the 
fiscal year preceding the fiscal year for which the determina- 
tion is made, or 
(fi) the amount calculated under subparagraph (BX 
whichever is less. 
(B) For the purpose of subparagraph (AXii), the amount for each 



(0 the number of children in such State counted under sub- 
section (c) in the fiscal year specified in subparagraph (A), 
multiplied by 

(U) 160 percent of the national average per pupil payment 
made with funds available under this section for that year, 
(g) ' Duration or Amctamcb,- During the period beginning Oo- 
**erl, 1988, and ending September 30, 1998, the Secretary snail, 
is soomaooe with the provisions of this parts make payments to 
State educational agencies for grants made on the basusof entitle- 
ments created under this section. 

SBC JO* GRANTS TORLOCAL EDUCATIONAL ACENCJR8 Of COUNTIES 
52™ f*™gA^ HIGH TONCBNTRATIONS OF CHILDREN 
FROM LOW-INCOME PAMIUS& 

(a) Euamu n nm and Amount of Special Grants,— 

(1XA) Except as otherwise provided is this paragraph, each 
county, in a Stats other than Guam, American Samoa, the 
Virgin Islands, the Northern Mariana Islands, ami the Trust 
Territory of the Pacific Islands, which is eligible for a grant 
under this chapter for any fiscal year shall be entitled to an 
additional grant under this section for that fiscal year if— 



• S* to orfctel. total* ibotild be rwfaferafe* *i "tfT. 
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ft> the number of children counted under section 1605(e) 
of thii chapter in the school district of local educational 
egenchsfo such county Car the preceding fiscal year ex- 
cocas 8,500, or 

00 the number of children counted under section 1605(c) 
meeds 15 percent of the total number of children aged 
five to seventeen, inclusive, in the school districts of local 
educational ag en d a s hi such county in that fiscal year. 
m Swept as provided in subparagraph (O, no State de- 
scribed in subparagraph (A) shall receive leas than— 

(0 one-quarter of 1 percent of the sums appropriated 
ttn «Ts9iSte km (c)of ^ BBCtten to" ««h fiscal year, or 
whichever is higher. 

(C) No State shall, by reason of the application of the provi- 
storaiof subparagraph (BXD of this paragraph, be allotted more 

tt) 160 percent of the amount that the State received in 
the fiscal year preceding the fiscal year for which the de- 
termination is made, or 
(tt) tin) amount calculated under subparagraph (BX 
whichever is less. 

(D) For the purpose of subparagraph (O, the amount for each 
State equals— 

(1) the number of children in such State counted for pur- 
poses of this section in the fiscal year specified in subpara- 
graph (B), 
multiplied by 

(ii> 150 percent of the national average per pupil pay- 
ment made with funds available under this section for that 
year. 

(2) For each county m which there are local educational 
agencies eligible to receive an additional grant under thai sec- 
tion for any fiscal year the Secretary shall determine the prod- 
uct of — 

(A) the greater of— 

0) the number of children in excess of 6,500 counted 
under section 1005(c) for the preceding fiscal year, in 
the school districts of focal educational agencies of a 
county which qualifies on the beats of subparagraph 
(A) of paragraph (1); or 

Ui) the number of children counted under section 
1005(c) for the preceding fiscal year in the school dis- 
tricts of focal educational agencies in a county which 
qualifies on the basis of subparagraph (B) of para- 
graph (1); and 

(B) the quotient resulting from the division of the 
?2^«^r nsined **" those agencies under section 
1005(a)(2) of this chapter for the fiscal year for which the 
determination is befog made divided by the total number 
of children counted under section 1005(c) for that agency 
for the preceding fiscal year. 
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(3) The amount of the additional pant to whfch •» 
county Is entitled under this 

aTanWunt which ^^J^^^^^^S^ 
under subsection to) for j^^E" ^tCtafvS 

bea^to^ 1 ^-^^ 

•nteenTuHdusto. in school districts of focal educational agen- 
ckwbtsu^ »untv7on the basis of the mart ^^J"^ 9 ^ 0 ^ 
date available at thJ time the payment for such coun*> is de- 
termined under section 1005. 

^e^l*r*ttant to regulatfons ertabltahrf by the dea*tery 

^^^^^SS SSSL^JS olln 

ti^on^ 

SKHnlmeTS ^ucauonal agency of low-focome fancies 

tricta of the focal eduarttonal agency. 

(B) In counties where wjp^^.TCSS 
criteria of clause (tt or (U) of ^ 3^ 

tiona. - ^ney shall allocate such IWts among the focal educa- 
tional agencies within such counties fin whole or in partt to 
ra^oXTof their respective cencentratten and numbers of 
SSron from k^mconVfoinilies and fo amounte whicfaare 
consistent with the degree of concentrattonof poverty. Only 
SceJeducational agencies with colorations of poverty that 
SSed^^ty^rtdTaverage of poverty shall receive any 

funds pursuant to the provisions of this subparagraph. 

^iTstotee which receive the mtahnum grant amount 
under paragraph (U the State educational agency shall allo- 
cate such^rX among the local educational agencies in such 

educational agencies are located, in rank order oftheir re- 
spective concentration and numbers i of cfo'drenfi^ low- 
income families and in amounts which are consistent with 
the degree of concentration of poverty, except that only 
thosetocal educational agencies with concentrations of 
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Pawty that exceed the Statewide mnmc ^ „_»_. . „ 

mu to tool «tettto£j 1STL , 'J*J <^*t pay 

*> '""J"": U« of Funds.— 
to ^t^J^^ w ^,J"!" u « i" • Stato M willed 

OT^toW^^^^^ 

oe smyect to the other requirements in subpart 2 of thia 
CO Reservation or Funds.— 

EiRKSE? ^^^^^^^ 

a^^Siy^ffi^ * «V "-ad year ehaSfE 

n^teri Xssr^s^t jjr a 

propriated for thatfi^%^r^iii I £ wm J rJr* ap- 
thiTsectionTexSpt SaT jJTstotflS available »? carry out 
mentatioTof^^S «) rft^^?- 1,68,1,4 °? ^P^ 

States are entitled to rZIEZ "l"' 1 "i 6 ^ amounts which all 
year, the Jgg SfffiS? <«> to such fiscal 

ceive under 8uh«w mlTr-i *r WI *t^ al J States are entitled to re- 

payments for anTSl yeS ^urSJhi5^^? ,ak ^ 
» applicabte, such redi«edl«SSZ^TfJ^^ ,ng ^ ntence 
oasis as they were reduced. 1 ** mcrea9 «» on the same 

Subpart 2-Ba»hr Program Requirement 
sbc ion. mm or funds. 
(a> Program DEscarpnoN — 
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meet the special educational needs of educationally deprived 
children identified in accordance with section 1014 and which 
are included in an application for assistance approved by the 
State educational agency. 

(2) Such programs aid projects under paragraph (1) may in- 
clude preschool through secondary programs; the acquisition of 
equipment and instructional materials; books and school li- 
brary resources; employment of special instructional personnel, 
school counselors and other pupil services personnel; employ- 
ment and training of education aides; payments to teachers erf 
amounts in excess of regular salary schedule, as a bonus for 
service in schools serving project areas; the training of teach- 
ers, librarians, other instructional ami pupil services person- 
nel, and, as appropriate, early childhood education profession- 
als (including training in preparation for the implementation 
of programs and projects in a subsequent school year/; the con- 
struction, where necessary, of school facilities; parental in- 
volvement activities under section 1016; planning for and eval- 
uation of such progra/TS and projects assisted under this chap- 
ter, and other expenditures authorized under this chapter. 

(8) State and local educational agencies are encouraged to de- 
velop programs to assist eligible children to improve their 
achievement in baric skills arid more advanced skills ami to 
consider year-round services and activities, including intensive 
summer school programs, 
(b) Innovation Projects. — Sufetfect to the approval of the State 
educational agency, a local educational agency may use not more 
than 5 percent of payments under this part for the costs of con- 
ducting innovative prefects developed by the local educational 
agency that include only- 
CD the continuation of services to children eligible for serv- 
ices in any preceding year for a period sufficient to maintain 
progress made during their eligibility; 

(2) the provision of continued services to eligible children 
transferred to ineligible areas or schools as part of a desegrega- 
tion plan for a period not to exceed 2 years; 

(3) incentive payments to schools that have demonstrated sig- 
nificant progress ami success in attaining the goals of this 
chapter, 

(4) training of chapter I aid nonchapter 1 paid teachers and 
librarians with respect to the special educational needs of eligi- 
ble children and integration of activities under this part into 
regular classroom programs; 

IS) programs to encourage innovative approaches to parental 
involvement or rewards to or expansion of exemplary parental 
involvement programs; 

(61 encouraging the involvement of community ami private 
sector resources (including fiscal resources) in meeting the 
needs of eligible children; * r i 

(7) assistance by local ed national agencies of schools identi- 
fied under section 1021(b). 
nsD use mi) 
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SEC liU. ASSURANCES AND APPUCATIONS. 

to) Static Educational Agency Assurances,— Any State desir- 
teiSJC^S^^S.^^^L!^ ^Wtor almn sutott to tlie Semtmr^ 
through its State educational agency, assurances that the State 
educational agency— 

Jll^Sj^ royrimi^ in section 436(b)(2) and (b*5) 
of the General Education Provisions Act relating to fiscal con- 
trol and fund accounting procedures; 

(2) will carry eat the activities required under this chapter 
with regard to evaluation and school program improvement; 

(8) has on file a program improvement plan that meets the 
requirements of section 1020; and 

(4) will ensure that its local educational nancies and State 
receiving funds under this chapter 'amply with all aj> 
gJ^J statutory and regulatory provisions pertaining to this 

Sudi assurances shall remain in effect for the duration of partici- 
pation under this chapter. 

(b) ^l AwmTOm-A local educational agency may receive 
fi^l^^^^^ ««y Sacal year ifith^onfile with 
tte^ate ed^itoitol apyan application which describes the 

^S^S^ 1 !!^ umfe T s ^F tion 1014(b) to 888688 students' needs 

be conducted with such assistance for a period of not morethan 3 
years, and describes the desired outcomes for eligible children, in 
terms of brcfe and more advanced skills that all children are V 
pected to master, which will be used as the basis for evaluating the 
program or project as required by section 1019, and such aroUca* 
ti«i has been approved by the State educational agency andXveT 
oped in consultation with teachers and parents. 

(c) UcAt AssusANcp.-Such application shall provide assurance 
that the programs and protects described— 

(1) pre of sufficient she, scope, ami quality to give reasonable 
promise of substantial progress toward meeting the special 
educational needs of the children being served/are designed 
™ ™^®f« ted J to consultation with teachers Cinching 
early childhood education professionals and librarians when 

^^^R** «" ^ 1 inTOlv ^ t « —* 

.J2 ^jpton fer services to educationally deprived chil- 
S JSIfSfiS* i!^, ekmentary and secondary schools in a* 
coroance with section 1017; 

(3) allocate time and resources for frequent and regular co- 
ontofidmn of the curriculum under this chapter with the regu- 
lar instructional program; ami ^ 
J;!/? * participatimj students who are also limited 

♦JT&!1! w ar ? haiK&a PP ed - P«>vide maximum co 
ordination between services provided un.'er this chapter and 
^^^T^^J^^ cfildren's handicapping cKtiSS 
wjimited English proficiency, in order to increase program ef 
JiMtiveness, eliminate duplication, and reduce fragmentation of 
the students' programs, ^ 
(20 U AC. 27m 



£ OtA OF gg Sec W3 

SSC 1013s ELIGIBLE SCHOOLS. 

(a) Oenkral Provisions. — 

(1) Subject to subsection (M, a local educational agency shall 
use funds received under this chapter in school attendance 
areas having high concentrations of children from low-income 
families (hereinafter referred to as "eligible school attendance 
areas"), and where ftmds under this chapter are Insufficient to 
provide programs and projects for all educationally deprived 
children in eligible school attendance areas, a local educational 
agency shall annually rank its eligible school attendance areas 
from highest to lowest within each grade »pan grouping or for 
the entire local educational agency, according to relative 
degree of concentration of children from low-income families. 
A local educational agency may carry out a program or project 
assisted under this chapter in an eligible school attendance 
area only if it also carries out such program >r project in all 
other eligible school attendance areas which are ranked higher 
under the first sentence of this paragraph. 

(2) The same measure of low income, which shall be chosen 
by the local educational agency on the baste of the best avail- 
able data and which may be a composite of several indicators, 
shall be used with respect to all school attendance areas within 
a grade span grouping or for the entire local educational 
agency, both to identify the areas having high concentrations 
of children from low-income families and to determine the 
ranking of each area, ... 

(3) The requirements of this subsection shall not apply m the 
case of a local educational agency with a total enrollment of 
less than 1,000 children, but this paragraph does not relieve 
such an agency from the responsibility to serve eligible chil- 
dren according to the provisions of section 1014. 

(b) Local Educational Agency Discsetion.— Notwithstanding 
subsection (aXl) of this section, a local educational agency shall 
have discretion to identify and rank eligible attendance arras as 
follows: 

(1) A local educational agency may designate as eligible and 
serve all of its attendance areas within a grate span grouping 
or in the entire local educational agency if the percentage of 
children from low-income families in each attendance arm of 
the agency is within 5 percentage points of the average per- 
centage of such children within a grade span grouping or for 
the entire local educational agency. 

(2) A local educational agency may designate any school at- 
tendance area in which at least 25 percent of the children are 
from low-income families as an eligible school attendance area 
if the aggregate amount expended under this chapter and 
under aState program meeting the requirements of section 
lOlft-iXlXB) in that fisc©; year in each school attendance area 
of that agency eligible under subsection (a) in which projects 
assisted under this chapter were carried out in the preceding 
fiscal year equals or exceeds the amount expended from those 
sources in that area in such preceding fiscal year if such at- 
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gj^nee areas qualify for such amounts under subsection 

S^Z^^J^&tL v********* of children from 
S^S^f ^^ 1 ? 1 11118 8ha3J «* Pern* the 

^w2L£ i ^^?_- t f J n ?'^ scb0 ° 1 attendance areas than 

SEE? ♦SfHd «?Jy tf the State educational a*en£ 

e^of^Sjraf 1 **? Bot 1 8ub ftentially impair thedelS 

twn of children from low-income families in average daUv at- 
^" d lK C t 1 " 1 ,l aeh sch001 * «»»«tantiaUy equal ElSfLoportiot 
tfsuch children in an eligible school a^an^S^S 

«j£jf fJ^ 1 ^ *^ ^tendance area or eligible school was 

Se^nSS&tfTSf 1 with KcSTaT^ 

^£^^ly fececUn* fiscal year, it may continue to be so 
^signaled for the subsequent fiscal yeareven though H does 
^Qualify as eligibteundV such subSec^ m sudTlddn^S 

wi 6) tJ * aPF'wal of the State educational agency elfari- 
gKhco^rtte^nce areas or eligible scZ&TS 
higjw proportions or numbers of children from tow-incoTne 
Sfu^ m ^iL 8 ^i? ed tf ^ are receiving, from ntSrW 
w'J^JZ^££*£^ nature and aroSs as would X 
Thlfw^S^ 6 - ^ ^ ^ (A) number of 

children attending private elementary and secondary schools 

^reTrola 8 ^^ ^ ^ shall be^SdlSS 
££w^S!^? n ?£E? dera J compensatory education funds which 

«h^ S fB) C ?SZ„ Z^Y UC ^entary and secoSrJ 
hjmxnb, ana in; children attending private elementary and 

Se^fW^jSS rB " l 2 "ndeVlLrpart 3udfS 

» ■ "* a«»niance with this section and withrotremrf 

SCh °° I ^an^roV^SS 

(C) AlAOCATIONS.— 

-^^allc^^ 

S^rtfSlff basis of the numbeVand^S ifchS 
dren to be served as determined in accordance wSh section 

thS^iS 1 U L*j giWe , "*» ™oeive services under 

and subsequently become ineligible due to improved 
academic achievement attributable to suchservfcei mJT^ 
tmue to be considered eligible for2 1 aSmtTveSs^vX 
the purpose of determinmg the altocaSS offunoa^moS eli> 
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bie schools under paragraph (1). Any funds so allocated shall 
be used to provide services to any childr en determined to be 
eligible under section 1014* 
t20 V AC 2723) 

SBC. 1914. KUCifiLS CHILDREN. 

(a) General PROVISIONS.— 

(1) Except as provided in subsections (e) and (d) of this sec 
tton and section 1015, a local educational agency shall use 
funds received under this part for educationally deprived chil- 
dren, identified in accordance with subsection (b) as having the 
greatest need for special assistance, in school attendance areas 
or schools satisfying the requirements of section 1018, 

(2) Hie eligible population for services under tfedo part are— 

(A> those children up to age 21 who are entitled to a free 
public education through grade 12, and 

(B) time children who are not yet at a grade level where 
the local educational agency provides a free public educa- 
tion, yet are of an age at which they can benefit from an 
organized instructional program provided in a school or 
other educational setting, 

(b) Assessment of Educational Need.— A local educational 
agency may receive funds under this part only if it makes an as- 
sessment of educational needs each year to (1) identify educational- 
ly deprived children in all eligible attendance areas; m identify the 
general instructional areas on which the program will focus; (3) 
select those educationally deprived children who have the greatest 
need for special assistance, as identified on the baste of educational- 
ly relatecf objective criteria established by the local educational 
agency, which include written or oral testing instruments, that are 
uniformly applied to particular grade levels throughout the local 
educational agency; and (4) determine the medal educational needs 
(and library resource needs) of participating children with spec- 
ificity sufficient to ensure concentration on such needs. 

(c) Local Educational Agency Discretion,— <1) Educationally 
deprived children who train participation in a program or project 
assisted under this part, in accordance with subsections (a) ami (b) 
but who, in the same school year, are transferred to a school at- 
tendance area or school not receiving funds under this part, may, if 
the local agency so determines, continue to participate in a pro- 
gram or prefect funded under this part for the duration of that 
same school year. 

(2) In providing services under this part a load educational 
agency may skip educationally deprived children in greatest need 
of assistance who are receiving, from non-Federal sources, services 
of the same nature ami scope as would otherwise be provided under 
this part 

(3) A child who, in the previous year, was identified as being in 
greatest need of assistance, and who continues to be educationally 
deprived, but who is no longer identified as being in greatest need 
of assistance, may participate in a program or project assisted 
under this part while continuing to be educationally deprived for a 
maximum of 2 additional years. 

) 1. * 
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(d) Shpcial Rules. — (1) Children receiving services to overcome a 
tondicapiring condition or limited English proficiency shall also be 
eligible to receive services under this part, if they haw needs stem* 
mmg from educational deprivation and not related solely to the 
handk»»ing condition or limited English proficiency. Such chil- 
dren shall be selected on the same basis as other children identi- 
fied as eligible for aid selected to receive services under this part 
Funds under this nit may not be used to provide services that are 
otherwise required by law to be made available to such children* 
(2) A student who at any time in the previous 2 years was receiv- 
ing services under subpart 3 of part D of this chapter or under sub- 
part 8 of part B of title I of the Elementary and Secondary Educa- 
tion Act (as amended fay chapter 1 of the Education Consolidation 
and Improvement Act of 1981) shall be considered eligible for serv- 
ices under this part, and may be served sulyect to the provisions of 
subsections (a) and <bh 
m U&C 2724) 

SBC 10|& SCBOOLUiDE PROJECTS. 

(a) Use of Funds tor Schoolwide Projects.— In the case of any 
school serving an attendance area thai is eligible to receive serv- 
ices under this part and in which, far thr first year of the 3-year 
period; of projects assisted under the section, not less than 75 per* 
cent of the children are from low-income families or any eligible 
school m which not less than 75 percent of the children enrolled in 
the school are from low-income families, the local educational 
agency may warnr out a project under this part to upgrade the 
entire educational program in that school if the requirements of 
subsections (b>, <cX (d), and (e) are met 

(b) Designation or Schools.— A school may be designated for a 
school wide pnyect under subsection (a) if— 

U) a plan has been developed for that school by the local 
educational agency and has been approved by the State educa- 
tional agency which— 

(A) provides for a comprehensive assessment of educa- 
tional needs of all students in the school, in particular the 
special needs of educationally deprived children; 

(B) establishes goals to meet the special needs of all stu- 
dents and to ensure that educational lv deprived children 
are served effectively and demonstrate performance gains 
comparable to other students; 

(C) describes the instructional program, pupil services, 
and procedures to be used to implement those goals; 

(D) describes the specific uses of funds under this part as 
part of that program; and 

(E) describes tow the school will rocve to implement an 
effective schools program as defined in section 1471, if ap- 
propriate; 

(2) the plan has been developed with tne involvement of 
those individuals who will be engaged in carrying out the plan, 
including parents, teachers, librarians, education aides, pupil 
services personnel, and administrators (ami secondary students 
if the plan relates to a secondary school); 
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(S) the plan provides for consultation among individuate de- 
scribed in paragraph (2) as to the e^watioml P«g»*» 
students and the participation of such Individuals in the devel- 
opment and implementation of the accountability measures re- 
quired by subsection {e>, .,,,„ tn 

(4) appropriate training is provided to I»^^jchildren to 
be served, teachers, librarians, and other 
istrative, and pupil services personnel to enable them effective- 
ly to carry out the plan; 

'5) the plan includes procedures for measuring progress, as 
required b>subsection (e\ and describes the particular mass- 
ures to be used; and , 

(6XA) in the case of a school district in which there are one 
or more schools described in subsection (a) and there are ateo 
one or more other schoote serving p*£ert *f«s^ tottd edu- 
cational agency makes the Federal funds presided under this 
Part available for children in such schools described in subsec- 
tion (a) in amounts which, per educationally deprived child 
served, equal or exceed the amount of such funds made avail- 
able per educationally deprived child served in such other 
schools; and 

(B) the average per pupil expenditure in schools described in 
subsection (a) (excluding amounts expended under a »»w a>P 
pensatory education program) for the fiscal year in which the 
Hanfe to be carried out will not be less than such expenditure 
uTsuch schools in the previous fiscal ^"^S^Jf^ 
of services for programs described in section 1018WX2XA) shall 
be included for each fiscal year as appropriate only m propor- 
tion to the number of children in the building served in such 
programs in the year for which this determination is made. 

(c) Approval of Plan; Opbbation op Pikwect- 

(1) The State educational agency shall approve the plan i of 
any local educational agency for a school wv* * project if tnai 
plan meets the requirements of subsection (b). 

(2) For any school which has such a plan approved, the local 

8d0C8t S?rf2^^ order to carry out the plan, be relieved of 
any requirements under this part with respect to the com- 
mingling of funds provided under Una chapter with funds 
available for regular programs; . 

(B) shall use funds received under this part only to sup- 
plement, and to the extent practicable, increase the level 
of funds that would, in the absence of such Federal funds, 
be made available from non-Federal sources for the school 
approved for a schoolwide project under paragraph O); 

(C) shall comply with the provisions of section lOINc); 

% may not be required to identify particular children 
as being eligible to participate in projecte asswtod under 
this part but shall identify educationally deprived children 
for purposes of subsections (b> and (e) of this section. 

(d) Use op Funds.— In addition to uses under section 1011, funds 
may be uatd in schoolwide projects for— 
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JJ' ldannin « implementing effective schools programs, 

(O) AOOOVNTAHUJTT. — 

loS IteJ^J*^^ 8genCy authority for a 

SLrtni^S - to opemto a achoolwide project for a 

period of 8 years. If a school meets the aceountabMtTrai^ 

a^wedtorontinue the schoohvide project for an additional 3- 

nL 0 ^^^^^ children a^a^red SS 
to^means specified in the plan required by sul»cS»(8 
f*S~L the a* 6 * 8 ** achievement of partidpatiniflhihTrerd^ 
tr^rfe, or (ii) that the achievement^Kuonal^DrivS 

Jl? ^a wcwidary school, demonstration of lower dropout 

isacceptaote in lieu of increased achievement, if achievement 
Sr VZT ^ **°ojwKte project period. coSpared^Th 

S e2m^ 1 ^n 9 ^i 1 ^ nually coll « rt achievement and other as- 
SwSSLS^ 5L£ Urpo8e9 of Paragraph (2). The results 
acmevement and other assessments shall be made av«il«tX 
annually to parents, the public, JTS. *3FbSS8S% 

(20 USC 2725) 
S*C\ IPl* PARJSYTAL INVOLVEMENT. 

(a) Findings; General Requirement.^ 

Jl) Congress finds that activities by schools to increase Damn- 
jal involvement are a vitaJ part oTprograms uSSS? 

fnL 2 ! 1 ?^^ £? % a Uxal «ducatkmal agency may receive 
tmtiee, and procedures for the involvement of dST^ 

Sltet^iiS £jf nn ^ 5"* ^l¥««nented with meanSS^St 
w . ,th ***** * participating children and must benf 
5&ff f"!^ ^tytotfve reasonabte 
gtetantial pregrese toward achieving the goals uniKE? 

(3) For purposes of this section, parental involvement 

implementation of programs under this chapter, iSrw 
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paid participation by parents in school activities, and pro- 
grama, training* sod materials which build parents' capacity to 
improve their children's learning in the home and in school 

(b) Goals or Parental Involvement.— In carrying out the re- 
quirements of subsection (a), a local educational agency shall, in co- 
ordination with parrots of participating children, develop pro- 
grams, activities, ami procedures which have the following goaie— 

(1) to inform permits of participating children of the program 
under this chapter, the reasons for their children's participa- 
tion in such programs, and the specific instructional objectives 
and methods of the program; 

(2) to support the efforts of parents, including training par- 
ante, to the maximum extent practicable, to work with their 
children in the home to attain the instructional objectives of 
programs under this chapter and to understand the program 
requirements of this chapiter and to train parents ami teachers 
to build a partnership between home and school; 

(8) to train teachers ami other staff involved in programs 
under this chapter to work effectively with the parents of par- 
ticipating students; 

(4) to consult with parents, on an ongoing basis, concerning 
the manner in which the school and parents can better wore 
together to achieve the program's objectives ami to give par- 
ents a feeling of partnership in the education of their children; 

(5) to provide a comprehensive range of opportunities for 
parents to become informed, in a timely way, about how the 
program will be designed, operated, ami evaluated, allowing 

Sportunities for parental participation, so that parents ana 
ucators can work together to achieve the program's objec- 
tives; and 

(6) to ensure opportunities, to the extent practicable, for the 
full participation of parents who lack literacy skills or whose 
native language is not English. 

(c) Mechanisms for Parental Involvement — 

CI) Each local educational agency, after consultation with 
ami review by parents, shall develop written policies to ensure 
that parents are involved in the planning, design, and imple- 
mentation of programs and shall provide such reasonable sup- 
port for parental involvement activities as parents may re- 
quest. Such policies shall be made available to parents of par- 
ticipating children. 

it) Each local educational agency shall convene an annual 
meeting to which all parents of participating children shall be 
invited, to explain to parents the programs and activities pro- 
vided with funds under this chapter. Such meetings may be 
distrsctwide or at the building level, as long as all such parents 
are given an opportunity to participate. 

{3} Each local educational agency shall provide parents of 
participating children with reports on the children's progr e s s , 
and, to the extent practical, hold a parent-teacher conference 
with the parents of each child served in the program, to dis- 
cuss that child's progress, placement, and methods by which 
parents can complement the child's instruction. Educational 
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personnel p£r this chapter shall be readily accessible to par- 
ent* and shall permit parents to obeerve acUvitiee under this 

(4) Each local educational agency shall (A) provide opportuni- 
ties far regular meetings of parents to Emulate parental 
input into the program, if parents of participating children so 
depe; (B) provide parents of partidpating children with timely 
^formation about the program; and (O make parents aware of 
parental involvement requirements and other relevant provi- 
sions of programs under mis chapter. 

(5) Parent programs, activities, and procedures may include 
regular parent conferences; parent resource centers; parent 
training programs and reasonable and necessary expenditures 
associated with the attendance of parents at training sesahm ac 
hiring, teaming, ami utilisation of parental involvement liaison 
workers; reporting to parents on the children's progress; train* 
ing am! support of personnel to work with parents, to coordi- 
nate parent activities, ami to make contact in the home; use erf 
Parents » classroom volunteers, tutor* ami aides; provision of 
school-to-home complementary curriculum and materials and 
assistance in implementing home-based education activities 
that reinforce classroom instruction and student motivation; 
prevision of timely information on programs under this chap- 
ter (such as program plan* and evaluations); soliciting parents' 
gaggestiong in the planning, development, ami operation of the 
program; providing timely responses to parent recommenda- 
tions; parent advisory councils; ami other activities designed to 
enlist the support mid participation of parents to aid in the in- 
struction of their children, 

(6) Parents of participating children are expected to cooper* 
ate with the local educational agency by becoming knowledgea- 
ble of the program goals ami activities and fay working to rein- 
force their children's trainingat home. 

(d) Coordination With Adult Education Act.— Programs of pa- 
rental involvement dial! coordinate, to the extent possible, with 
programs funded under the Adult Educatkn Act 

(e) AccsssraiuTY R«juirkmknt.— Informal, programs, and ac- 
tivities for parents pursuant to this section jhaJ! be provided, to 
the extent practicable, in a language and form which the parents 
understand. 

120 U.S.C. 27261 

SEC 1017. PARTICIPATION OF CHILDREN ENROLLED IN PRIVATE 
sfCHiXlLSL 

(a) General Requirements,— To the extent consistent with the 
number of educationally deprived children in the school district of 
the local educational agency who are enrolled in private elementa- 
ry and secondary schools, such agency shall, after timely and 
meaningful consultation with appropriate private school officials, 
make provisions for including special educational services and ar- 
rangements (such as dual enrollment, educational radio and televi- 
sion, computer equipment and materials, other technology, and 
mobue educational services and equipment) in which such children 
can participate and which meet the requirements of sections 



27 



EHA Of '>.-; 



Sac WO 



101 Ha). lOlSKbXl), 1013, 1014. and ^^^aS^SS£^Z 
iLal services and airangemente F«^* *^ ^,™J*JSu 
cationally deprived chitfren in FW*te8d^AaBI 
uakinTmto account the number of children to be served and the 
Se3ed«aSal needs of such children) to ex^turesford^ 
d rtn^roUedTthe public schools of the local educational agency. 

(b) B mTa P S l ed^tional agency is prohibited by tow from 
J^idmS foTthf^SIt^ m special progra^educa- 
ESSy^ved ch^^ad^^yate ele»*n^ya^ 
fieoondarv schools as required by subsection (a), the Secretory 
SSlSUluS requireKnte. *a& shall arrange tetheprovj- 
sTc7o7£r^to^ childj^J^h^gements which 

agScy bVsubetoSy failed to Puffer the P^pat^ 
oT an equitable basis of educationally deprived children en- 
rnlled topSS eatery 

bv subsection (a), the Secretary shall arrange for Jnej P»J™" 
of senieelto such children through arrangements which shall 
£ SKto thTrequirements of subsection <a), upon whkh do- 

£nXk£tb7 JJ tSe^wrttton 
(SKA) The Secretory shall develop and implement wrmen 
procedures foTreceiving. investigating, ^^vmgeom- 
plaints from parents, teachers, or other c f m **T?~J£f 1 ^ 
Son* or todivwuals concern** : violations >*^"^JF& 
Secretary shall investigate and resolve each such complaint 
within ISO days after iwipt of the compktint 

a^pr^public and private school officiate, pay to tbe^ ^ 

cost of arranging for such services, from the appropriate alloca- 
tion or allocations under this chapter. 

(C) Pending final resolution of any Investigation or coro- 
ptaint^f Slid result in a determination ur^r ^tesuteec- 
SonTthe Secretary may withhold from thejdjo^^ tW 
fected State or local educational agency the amount the Secre- 
taryestimatefl would be necessary to pay the cost of such serv- 

i0 (D> Any determination by the Secretory under this section 
BhaU continue in effect until the Secretary <tetermines that 

there will no longer be any H"™^^ L^i^^ of 
the local educational agency to meet the requirements of 

SU f?(A) t The ( &cretary shall not take any final action under 
this subsection until the State educatioiral agency and loovl 
educational agency affected by such action have had an oppor- 
SJty. for atW 46 days after receiving written notice tW 
oTto subn it written objections and to app^ before the Secre- 
tary or ar *rfgnee to show cause why such action should not oe 
taken. 
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t^&W ffitffSJ^ ^ with 
graph (A) of this itmJ ^f^^, under subpart 

the circuit in which suA State ^ktSfif . rf n*** 1 * f ^ 
of. that action. A co^^»£iS^£f if iSfV" 1 ? for rev » ew 
nutted by the derkrf the^STtT*?^^ forthw *th trans- 
fary thereupon shall fiJeS Secretary. The Seere- 

on which tSltec^^S? ^ ^2 rf 016 

(C) The findings of fact bv th* su™,r^' 
«antiaj evident ahXbe^^S-^ ? "Wrt* °y sub- 
cause shown, may^nan*, X^L^L*^^ for «** 
further ej^n^Tand X SecretSf n^w^L!^^^ to 
or modified findings of STand*,^ ***™P<m make new 

court shaU be subject to reSte^ "h^£^^-> ud * n,eot ^ the 
Un fed States u^cerlo^cn^J^fi^/^ Court of the 
^"ffi 00 . 1254oftatIe 28, United States Code 88 Pr ° vidr j in 
Secretary Ui,d^^7 oT^ i^^ 5 ^ ^termination by ths 
Act of 1965, as in effecV X^^tT f^^^ 
Education Consolidation and i„"!Li' 1988 ' f chapter I of the 
remain in ef*ct rCxtSciS A? of lm 
chapter. consistent with the purposes of this 

(* Capital Expenses.-- 

^^t^^Z^cZZ^ * the State educa- 
the provisions <rf™^&£^H£* xp ^ consistent with 
fjall distribute fund? to fcc3l5u2£f f UCationaj "S*ncies 
the degree of need a? set foSS m „ ^ based on 

Plication snail ««Uin1nfornStion^ 2^'?, Such an ap- 
fiscal year and shall ^S^^^l by 
ceived pursuant to thHuta£ctinn^^£f th . M i ^ fund s re- 

-S^T^^X^ *r purposes of this 
•ha.'l be eligible J SZn amount which each State 
fame ratio to the an^nl w^ZSTZl which 
dren enrolled in private TschooKS^L 88 number of chil- 
ter J of the EducauuncSiSo? 23*1 " en * d under cha P" 

susutm ftia^F^ ^ffiyja 

^5KS^~^ J^fcrthe purposes 
other States on the barisrfS! Secretory among 
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(3) Time is authorised to be appropriated $30,000,000 for 
fiscal year 1988, $40,000,000 for the fiscal year 1989, and such 
sums as may be necessary for each of the fiscal years 1990, 
1991, 1992, and 1983. Any sums appropriated under this provi- 
sion shall be used for increases in capital expenses paid from 
funds under chapter 1 of the Education Consolidation and Im- 
provement Act or this section subsequent to July 1, 1985, of 
local educational agencies in providing the instructional serv- 
ices required under section 557 of the Education Consolidation 
and Improvement Act and this section, when without such 
funds, services to private schoolchildren would have been or 
have been adduced or would be reduced or adversely affected. 

(41 For the purposes of this subsection, the term "capital ex- 
penses" is limited to expenditures for iron instructional goods 
and services such as the purchase, tease and renovation or rial 
and personal property (including but not limited to mobile edu- 
cational units and leasing of neutral sites or space), insurance 
and maintenance costs, transportation, and other comparable 
goods and services, 
m u ac tW) 

&EC 101(1 FISCAL 8EQUJHEWKNT8. 

(a) Maintenance of Effoet.— 

(1) Except as provided in paragraph (2J, a local educational 
agency may receive funds under this chapter for any fiscal 
year only if the State educational agency finite that either the 
combined fiscal effort per student or the aggregate expendi- 
tures of that agency and the State with respect to the provi- 
sion of free public education by that agency for the preceding 
fiscal year was not less than 90 percent of such combined fiscal 
effort or aggregate expenditures for the second preceding fiscal 
year. 

(2) The State educational agency shall reduce the amount of 
the allocation of funds under this chapter in any fiscal year in 
the exact proportion to which a local educational agency fails 
to meet the requirement of paragraph (1) by falling below 90 
percent of both the combined fiscal effort per student and ag- 
gregate expenditures (using the measure most favorable to 
such local agency), and no such lesser amount shall be used for 
computing the effort required under paragraph (1) for subse- 
quent years. 

(3) Each State educational agency may warn, for 1 fiscal 
year only, the requirements of this subsection if the State edu- 
cational agency determines that such a waiver would be equi- 
table due to exceptional or uncontrollable circumstances such 
as a natural disaster or a precipitous and unforeseen decline in 
the financial resources of the focal educational agency. 

(b> Federal Funds To Supplement, Not Sufpiawt Regular 
Non-Fkdkhal Funds.— A State educational agency or other State 
agency in operating its State level programs or a local educational 
agency may use funds received under this chapter on?y so as to 
supplement and, to the extent practicable, increase the level of 
funds that would, in the absence of such Federal funds, be made 
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«mpli«S ^he^Sffi <fe Proton* for 
nually maintain reconfa SSS^nS^ ^^ t5on ' shall an 
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^ttSES?? « lb *S ^ be subject to the provi- 
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or repayment of fmSTrnW^ S^ 1 "^J** to withholding 
which the local eduoSJXii^ Amount or percentarnhf 

requiremente of^K'KW compliance with the 
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tkm far educationally deprived children after prior determina- 
tion pursuant to paragraphs (8) and (4) of this subsection that 
such programs meet the requirements of subparagraph (BX 

(B) A Kate or local program meets the requirements of this 
subparagraph if it is similar to programs assisted under this 
part The Secretary shall consider a State or local program to 
be similar to programs assisted under this part if — 

(i) all children participating in the program are educa- 
tionally deprived, 

Ui) the program is based on similar performance objec- 
tives related to educational achievement and is evaluated 
in a manner consistent with those performance otyectfoes, 
(iii) the program provides supplementary services de- 
signed to meet the special educational needs of the chil- 
dren who are participating, 

fiv) the local educational agency keeps such records and 
affords such access thereto as are necessary to assure the 
correctness and verification of the requirements of this 
subparagraph, and 

(v) the State educational agency monitors performance 
under the program to assure that the requirements of this 
subparagraph are met 
<2XA) For the purpose of determining compliance with the 
requirements of subsection (cX a local educational agency may 
exclude State and local funds expended for— 

(i) bilingual education for children of limited English 
proficiency, 

(it) special education for handicapped children, and 

(iii) certain State phase-in programs as described in sub- 
paragraph <B). 

(B) A Kate education program which is being phased into 
full operation meets the requirements of this subparagraph if 
the Secretary is satisfied that— 

(i) the program is authorized and governed specifically 
by the provisions of State law; 

(ii) the purpose of the program is to provide for the com- 
prehensive ami systematic restructuring of the total educa- 
tional environment at the level of the individual school; 

<!iii) the program is based on objectives, including but not 
limited to, performance objectives related to educattr 1 
achievement and is evaluated in a manner consistent 
those objectives; 

(iv) parents and school staff are involved in comprehen- 
sive planning* implementation, and evaluation of the pro- 
gram; 

(v) the program will benefit all children in a particular 
school or grade-span within a schoo); 

(vi) schools participating in a program describe, in a 
school level plan* program strategies for meeting the spe- 
cial educational needs of educationally deprived children; 

(vu) at all times during such phase-in period at least 50 
percent of the schools participating in the program are the 
schools serving prqject areas which have the greatest 
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(S) determine whether improved performance under para* 
graph (1) is sustained over a period of ropre than one program 
year, 

(b) State Evaluations,— In accordance with rational standards, 
each State educational agency shall— 

(1) conduct an evaluation (based on local evaluation data col- 
lected under subsection (a) and sections 1107(b), 1202(8X6), and 
1242(d)) erf* the programs assisted under this chapter at least 
every 2 years, submit that evaluation to the Secretary and 
make public the results of that evaluation; 

(2) inform local educational agencies, in advance, of the spe- 
cific evaluation data that will be needed ami how it may be col- 
iected; ami 

(3) collect data on the race, age, gender, and number of chil- 
dren with handicapping conditions served by the programs as- 
sisted under this chapter and on the number of children served 
hy grade-level under the programs assisted under this chapter 
and annually submit such data to the Secretary. 

(c) Special Con omo n , — Projects funded under this part that 
serve only preschool, kindergarten, or first grade students or stu- 
dents in such grade levels who are included in projects serving chil- 
dren above such grade levels shall not be sufyect to the require- 
ments of subsection (aX 

ISO USC 2729* 

S£C 1820. STATE EDUCATIONAL PfHHiRAM IMPROVEMENT PLAN. 

(a) Plan Rrquirsmsnts.— A State educational agency which re- 
ceives funds under part A, part C, and part E of this chapter shall 
develop, in consultation with a committee of practitioners consti- 
tuted pursuant to section 1451(b) of this chapter, a plan to ensure 
implementation of the provisions of this section and section 1021. 
Each such plan shall contain, but shall not be limited to- 
ll) the objective measures and standards the State education- 
al agency and other agencies receiving funds under part A, 
part C, and part E of this chapter will use to assess aggregate 
performance pursuant to section 1021, and may include imple- 
mentation of section 1019; 

(2) the means the State educational agency will use to devel- 
op joint plans with local educational agencies which have iden- 
tified, pursuant to section 1021(b), schools in need of program 
improvement to attain satisfactory student progress, the time- 
table for developing and implementing such plans (within pa* 
rameters defined pursuant to section 1431) and the program 
improvement assistance that will be provided to such schools 
pursuant to section 1621. Such program improvement assist- 
ance may include, but shall not be limited to, training and re* 
training of personnel, development of curricula that has shown 
promise in similar schools, replication of promising practices in 
effective schools models, improving coordination between pro- 
grams assisted under this chapter and the regular school pro- 
gram, and the development of innovative strategies to enhance 
parental involvement 
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J*L!i!? S ? ,WATmN ^ A !? > ,r A?WUHU " °* Plam.-U) The St«te 
educational .agency shaU disseminate the plan developed under this 
subsection to all local educational agencies and other State agen- 
cies receiving funds under this chapter. 

* 2 ;um!! Stote^uca^aal ijrogram improvement plan shall be 
available at the State educational agency for inspection by the Sec- 
retary and may be amended by the State educational agency after 
consultation with a committee of practitioners when necessary. 

ic) Avaiuabiltty or Funus. — In any fiscal year for which appro- 
E^J^Vn 3 f 'T ie . pu ? uai,t «ctfon 1405, the State educational 
agency shall fully implement the program improvement activities 
described in sections 1020 and 1021. In any fiscal year for which 
appropriations are not made, the State educations! agency shall 
conduct, at a minimum, the activities required under section 
ivziuu, ami other program improvement activities to the extent 
practicable. 

120 u&c mo> 

SEC. 1021. PROGRAM IMPROVEMENT. 

(a) Local Review.— Each local educational agency shall— 

(1) conduct an annual review of the program's effectiveness 
in improving student performance for which purpose the local 
educational agency shall use outcomes developed pursuant to 
section 1012 and subsection (b) of this section, and make the 
°J ? uch review available to teachers, parents of partici- 
pating children, and other appropriate parties; 

12) determine whether improved performance under para- 
graph (1) is sustained over a period of more than one program 
year; 

<3> use the results of such review and of evaluation pursuant 

Z*^"}®}? m . P«gram improvement efforts required by 
section 1021(b); and 

(4) annually assess through consultation with parents, the ef- 
lectiveness of the parental involvement program and deter- 
mine what action needs to be taken, if any, to increase paren- 
tal participation, 
jb) School Program Improvement — (1) With respect to each 
school which does not show substantial progress toward meeting 
the desired outcomes described in the local educational agency's ap- 
plication under section 1012(a) or shows no improvement or a de- 
cline in aggregate performance of children served under tha> chap- 
ter for one school year as assessed by measures developed pursuant 
to section 1019(a) or subsection (a), pursuant to the program im- 
provement timetable developed under sections 1020 and 1431. the 
local educational agency shall— 

(A) develop and implement in coordination with such school 
a plan for program improvement which shall describe how 
such agency will rfentify and modify programs funded under 
this chapter for schools and children pursuant to this section 

h"i^l C Lf^ a £ 1 , n , co r? ora 1 te Program changes which 

have the greatest likelihood of improving the performance of 
educationally disadvantaged children, including- 
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(ii a description of educational strategies designed to 
achieve IhTXted program 

prove the performance and meet the needs of eligible cnu 

^iii ^description of the resources, and how suchre- 
J^Jbe aoolied to carry out the strategies selected, 
teMu^nW^^^M* personnel, mservice 
Irlinii^VurriSrum materS equipment, and physical 
facilities; and, where appropriate— 

(!) technical assistance; .w^™ nmm i«. 

(II) alternative curriculum that has shown promise 
in similar schools; . . 

(in) improving coordination between part A and 
part C rfthis chapter and the regular school program; 
(IV) evaluation of parent involvement; 
V) appropriate inservice training for staff paid with 
funds unde? this chapter and other staff who teach 
children served under this chapter, and 
( VlTXTrneasures selected by the local educational 

IB) submir^ptn to the local school board and the State 
edicatS ag7n£, and make .it availaWe to parents of chil- 
dren served under this chapter in that school. 
(2) A schooT which has 10 or fewer students served during an 
entire pro-am yeaTshall not be subject to the requirements of this 

M Jcm£-rctionahv Assistance. — The focal educational agency 

1020 and 1431, the aggregate V^^^^^'S^ff^^. 
thia chanter in a schoo does not meet the standaroe stawa .»« su "" 
sections^? Ind fo), the focal educational agencv shall, with the 
^educational agency, and in consultation with school staff and 
oarento ofparticipMing children, develop and implement a joint 
pC"Sr prSm^pVSvement in that ^hool until, rr, proved per- 
fv,rmnn<-i» is sustained over a period of more than 1 year. 
f °^ a The State riuc* tional agency shall ensure that program jan- 
P rovem?nt^£n£ to provfLd to each school identified under 

^(efKcAL 'coNomoNS -The local educational agency and the 
State ^icaS agency, in performing their responsibilities 
under this section, shall take into consideration- 
ID the mobility of the student population. 

2 the extent of educational deprivation among pregran, par- 
ticipants which may negatively afreet improvement effort* 

,3, the difficulties involved in dealing with older children in 
secondary inool programs funded 1 under ^TSimmm 
<4) whether indicators other than improved a ^h evemem 
demonstrate the positive effects on participating children of 
the activities funded under this chapter, ana 
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implemented through cooperative projects that build on existing 
community resources to create a new range of services, 
(20 U&G. 2741) 

SRC 1062. PROGRAM AUTHORIZATION. 

(a) Grants by tub Secretary,— In any fiscal year in which the 
appropriations for this part do not equal or exceed $50,000,000, the 
Secretary is authorized, in accordance with the provisions of this 
part which are not inconsistent with the provisions of this subsec- 
tion, to make grants to local educational agencies or consortia of 
such agendas to cam out Even Start programs. 

(b) State Grant Program.— In any fiscal year in which the ap- 
propriations for this part equal or exceed $50,000,000, the Secretary 
is authorised, in accordance with the provisions of this part, to 
make grants to States from allocations under section 10S3 to 
enable States to carry out Even Start programs. 

(c) Definition. — For the purpose of this part, the term "State" 
includes each of the 50 States, the District of Columbia, and the 
Commonwealth of Puerto Rica 

(26 VS.C 2742) 
SEC 1SUL ALLOCATION. 

(a) Reservation tor Migrant Programs*— The Secretary shall 
first reserve an amount equal to 3 percent of such amount for pro- 
grams consistent with the purpose of this part for migrant chil- 
dren. Programs for which funds are reserved under this subsection 
shall be conducted through the Office of Migrant Education. 

ih) Stats Allocation.— Except as provided in section 1052(a) and 
subsection (c) of this section, each State shall be eligible to receive 
a grant under this part in each fiscal year that bears the same 
ratio to the remainder of the amount appropriated under section 
1052(b) in that fiscal year as the amount allocated under section 
1005 of this Act to the local educational agencies in the State bears 
to the total amount allocated to such agencies in all States. 

(e) State Minimum.— (1) Subject to the provisions of paragraph 
iZk no State shall receive less than the greater of— 

(A) one-half of one pervent of the amount appropriated for 
this part nd allocated under subsection (b) for any fiscal year, 
or 

(B) $250,000. 

(2XA) No State shall, by reason of the application of the provv 
sions of paragraph UXA) of this subsection, be allotted more than— 
(i) 150 percent of the amount that the State received in the 
fiscal year preceding the fiscal year for which the determina- 
tion is made, or 
lii) the amount calculated under subparagraph (B), 
whichever is less. 

(B) For the purpose of subparagraph (AXii), the amount for each 
State equate— 

(i) the number vf children in such State counted for purposes 
of this part in the fiscal year specified in subparagraph (A), 
multiplied by 
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(1) not more than 90 percent of the total cost of the program 
in the first year the local educational agency receives assist- 
ance under this part, 

(2) 80 percent In the second such year, 

(3) 70 percent in the third mam year, and 

(4) 60 percent in the fourth and any subsequent such year. 
Funds may not he used for indirect costs. The remaining cost may 
ho obtained from any source other than funds made available for 
programs under this title. 

120 U&C 2744) 
SEC IKS. ELIGIBLE PARTICIPANTS. 

Eligible participants shall be— . . 

(1) a parent or parents wb are eligible for jpartiapation in 
an adult basic education program under the Adult Education 

A ffi) < 5!e child or children (aged i to 7, inclusive), of any indi- 
vidual under paragraph (H who reside in a school attendance 
area designated lor parti ipation in programs under part 
A 

110 US C 2745) 
SEC ISSS. APPLICATIONS. 

(a) Submission— To be eligible to receive a grant under this part 
a local educational agency shall submit an application to the Secre- 
tary under section 1052(a) and to the State educational agency 
under section 1052(b) in such form and containing or accompanied 
by such ^formation as the Secretary or the State educational 
agency, as the case may be, may require. . 

(b) Required Documentation.— "Such application shall include 
documentation that the local educational agency has the qualified 
personnel required — ... 

(1) to develop, administer, and implement the program re- 
quired by this part, and 

(2) to provide special training necessary to prep&re staff for 
the program. 

(c) Plan.— Such application shall also include a plan of operation 
for the program which includes— 

<f> a description of the program goals; 

(2) a description of the activities and services which will be 
provided under the program (including training and prepara- 
tion of staff); 

(8) a description of the population to be served and an esti- 
mate of the number of partiinpants; 

(4) if appropriate, a description of the collaborative efforts of 
the institutions of higher education, conirounrty-baaed organi- 
zations, the appropriate State educational agency, private ele- 
mentary schools, or other appropriate nonprofit organizations 
in carrying out the program for which assistance is sought; 

(5) a statement of the methods which will be used— 
(A) to ensure that the programs will serve those eligible 



participants most in need of the activities and services pro- 
vided by this part; 
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far a grant to continue a prefect for the second, third, or fourth 
fiscal year following the first fiscal year in which a grant was 
awarded to such local educational agency, the Secretary or the 
State educational agency, as the case may be, shall review the 
progress being made toward meeting the objectives of the project. 
The Secretary or the State educational agency, as the case may be, 
may refuse to award a grant if the Secretary or such agency finds 
that sufficient progress has not been made toward meeting such ob- 
jectives, but only after affording the applicant notice and an oppor- 
tunity for a tearing. 

(2) The Secretary shall establish criteria for carrying out the pro* 
visions of paragraph (1) in the transition fiscal year whenever the 
provisions of section 1052(b) apply to authorized State g*ant pro- 
grams, 

V&) U.S.C. 2747) 

SEC. ISSS. EVALUATION* 

(a) Independent Annual EvAi.UATK>N.~The Secretary shall pro- 
vide for the annual independent evaluation of programs under this 
part to determine their effectiveness in providing— 

(1) services to special populations; 
<2) adult education services; 

(3) parent training; 

(41 home-based programs involving parents and children; 
<5) coordination with related programs; and 
(6) training of related personnel in appropriate skill areas. 
<b) Criteria. — 

il) Bach evaluation shall be conducted by individuals not di- 
rectly involved in the administration of the program or project 
operated under this part Such independent evaluates and the 
program administrators shall jointly develop evaluation crite- 
ria which provide for appropriate analysis of the factors under 
subsection (a). When possible, each evaluation shall include 
cc nparisons with appropriate control groups. 

(2) In order to determine a programs effectiveness in achiev- 
ing its stated goals, each evaluation shall contain objective 
measures of such goals and, whenever feasible, shall obtain the 
specific views of program participants about such programs. 

(c) Report to Congress and Dissemination.— The Secretary 
shall prepare and submit to the Congress a review ami summary of 
the results of such evaluations not later than September 30, 1993. 
The annual evaluations shall be submitted to the National Diffu- 
sion Network for consideration for possible dissemination. 

<S» UJSC. 2748) 

HKC. IS5S. AUTHORIZATION O? APPROPRIATIONS. 

There arte authorised to be appropriated for the purposes of this 
part $50,000,000 for the fiscal year 1989 and such sums as may be 
necessary for each of the fiscal years 1990, 1991, 1992, and 1993. 

<J» VS.C. 27491 
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PART C— SECONDARY SCHOOL PROGRAMS FOR BASIC 

AND^EyrS?° VEMENT AND dr w^™^on 

SBC 1191. PVRPOSS. 

.k.jM^ jwpow of this subpart to provide additional assistance 
to local educational agencies with high concentrations of low 
income children, tow-achieving children, or school dropouts to im- 
prove the achievement of educationally disadvantaged children en- 
rolled in secondary schools of such agencies, and to reduce the 
number of youths who do not complete their elementary and sec- 
ondary education. 

<2» VSXX 27911 
sec not ALLOCATION. 

. .1*2 RBSn,v * T K»». —From the amount appropriated under section 
fire? reserve^ ofthefiaoU y8are im 19 ** Secretary shall 
(1) an amount equal to 3 percent of such amount for pro- 
grams consistent with the purpose of this part for school drop- 
out prevention and reentry programs and secondary school 
basic skills improvement programs for migrant children, to be 
conducted through the Office of Migrant Education; and 

(Z) an amount equal to 5 percent of such amount for replica- 
tion ami technical assistance activities. 

ctii 9 ^ Au4 y*ffP* ~ B3tc «P t w P«vided in subsection (c), each 
State shall be eligible to receive a grant under this part in each 
fiscal year that bears the same ratio to the remainder of the 
amountapwopriated in that fiscal year as the amount allocated 
under section 1005 of this Act to the local educational agendas in 
alf Stetes.^"* to ^ totoJ &moUDt alfocated to such agencies in 

(cJ Stats Minimum.— (1) No State shall receive less than the 
greater of— 

(A) one-quarter of 1 percent of the amount appropriated for 
this part and allocated under subsection (b) for any fiscal year, 

(B) $260,000. 

<2XA) No State shall, by reason of the application of the provi 
mons "f^PfWph (1*A) of this subsection, beallotted more than- 
W 150 percent of the amount that the State received in the 
fiscal year preceding the fiscal year for which the determina- 
tion is made, or 
Hi) the amount ca lcu l ated under subparagraph (BL 
whichever is less. 

State equojfc- PUrP ° Se * subparagraph < Axii * ihe amount for each 
(i) the number of children in such State counted for purposes 

mulched ST l8C8,) * ar 8pecined w subparagraph MEA), 

(ii> 150 percent of the national average per pupil payment 
made with funds available under this part foY that year 
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(d) Local Educational Aobncv Aixccatkmi.— Each State educa- 
tional agency shall allocate funds among focal educational agencies 
in the State on the basis of— 

(1) the eligibility of such agency for funds under section 1000 
of this Act; and 

(2> the criteria described in section 1105. _ . . 

Each local educational agency may carry out the activities de- 
scribed in section 1108 in cooperation with community-based orga- 
nizations. 

(e) Stats Administration.- A State may reserve not more than 
5 percent of the amounts available under this part for any fiscal 
year for State administrative costs. 

120 VSJC. 
gBC IM* USES OF FUNDS. 

(a) General Rule.— 

(1) A local educational agency may use— 

(A) not to exceed SO percent of funds paid under this 
part in any fiscal year for dropout prevention and reentry 
activities pursuant to subsection (O; and 

(B) the remainder of such funds for secondary schools 
basic skills imprt ement activities pursuant to subsection 

(2% community-baaed organisation shall use all funds paid 
under this part in any fiscal year for dropout prevention and 
reentry activities pursuant to subsection (c). 

(b) Basic Skills fob Sboonbaby Schools.— Funds made available 
under this subpart may be used— . 

(1) to initiate or expand programs designed to meet the spe- 
cial educational needs of secondary school students and to help 
such students attain grade level proficiency in basic skills, and, 
as appropriate, learn mere advanced skills; 

(2) to develop innovative approaches for— 

(A) surmounting barriers that make secondary school 
programs under this subpart difficult for certain students 
to attend and difficult for secondary schools to administer, 
such as scheduling problems; and 

(B) courses leading to successful completion of the gener- 
al education development test or of graduation require- 
ments; . . 

(3) to develop and implement innovative programs involving 
community-based organizations or the private sector, or both, 
to provide motivational activities, preempfoyment training, or 
transition-to-work activities; 

(4) to provide programs for eligible students outside the 
school, with the goal of reaching school dropouts who will not 
reenter the traditional school, for the purpose of providing 
compensatory education, beak skills education, or courses for 
general educational development; .. 

(5) to use the resources of the community to assist in provid- 
ing services to the target population; 
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<6) to provide training for staff who will work with the wxet 
poputotwn on stiategies and techniques for identifying, in- 
structing, and assisting such students; 

(7) to provide guidance and counseling activities, support 
services, exploration of posteecondary educational opportunV 
ues, youth employment activities, and other student services 
which are necessary to assist eligible students; and 

W) to recruit, train, and supervise secondary school students 
(including the provision of stipends to studente in greatestneed 
of .financial assistance) to serve as tutors of other students eli- 
gible for services under this subpart and under part A, in 
order to assart such eligible students with homework assign- 
ments, provide instructional activities, and foster good study 
habits and improved achievement, 
fc) Uses op Funds tor School Dropout Prkvkntion and Rb- 
teT2d^f CTO "~ PuiMfa made availabJe under this subsection may 

(1) effective programs which identify potential student drop- 
outs and prevent them from dropping out of elementary and 
secondary school; 

/^'effective programs which identify and encourage children 
who have already dropped out to reenter school and complete 
their elementary and secondary education; P 

(3) effective programs for early intervention designed to iden- 
U 7 *L"5^ rtudents "» elementary and early secondary schools; 
w» i f for fleeting and reporting information to 
^f 1 *™° ] officuus on the number, ages, and grade levels of 
the children not completing their elementary and secondary 
of school" reasons wnv such children have dropped out 

(5) school dropout programs which include coordinated serv- 
ices and activities with programs of vocational education, adult 
baiuceducation, and programs under the Job Training Partner- 

motets which are carried out in consortia with a commu- 

^tS^Tf^f W ? i a u 1Mt ^ n, *? y nonprofit i^vate organization, in- 
stitution of higher educatum. State educational agency, State 

f.^L .u P , L C Spncies, private industry councils (established 
of^LSX™ ninS V^^iP Act), museum, libra??, 
f television or broadcasting station, or communi- 

ty-based organization; or 

title vf* activiUes desttibed in section 6005 or 6006 of 

(d) Within-State Allocation — 
this 'part— StatC educational agency, from funds received under 

(A) shall first reserve an amount equal to 5 percent of 
such funds for programs consistent with the purpose of 
this part for school dropout prevention and reentrypro- 
grams conducted by community-based organizations that 
nave demonstrated effectiveness in programs for dropout 
prevention and reentry activities or bask skills improve- 
ment activities; and 
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(B) shall then allocate funds among loca 1 educational 
agencies in the Slate on the basis of— 

U) the eligibility of such agency for funds under sec- 
tic. 1005; and 
<u) the criteria described in section 1106. 
(2) Bach local educational agency may cany out the activi- 
ties described in section 1103 in cooperation with community- 
based organizations. 
120 vsc mas? 

sec net Am-icATioNSu 

(a) Apfucatkw HfiQUfRm— Any local educational agency or 
community-based organization which desire* to receive a grant 
under this part shall submit to the State educational agency an ap- 
plication which describes tht program to be supported with funds 
under this part and complies with the provision* of subsection (bh 

(b) Contxhts of APPLICATION.— Each application submitted under 
subsection (a) shall — 

(1) contain a plan that describes specific proposals for a pro* 
gram to increase the secondary school completion rate of the 
State by not later than January 1, 2001, by a percentage equal 
to one-half the difference between 100 percent and the second- 
ary school completion rate for individuals in the State aged 18 
to 35, inclusive, as of January 1, 1990; 

(2) assure that requirements for obtaining a certificate of 
graduation from a school providing secondary education or its 
equivalent will not be lowered; 

<3> describe the program goals aid the manner in which 
foods will be used to initiate or expand services to secondary 
school students, school dropouts, ana potential school dropouts; 

(4) describe the activities and services which will be provided 
by the program (including documentation to demonstrate that 
the local educational agency or community-based organization 
has the qualified personnel required to develop, administer, 
and implement the program under this part); 

(5) assure that the programs will be conducted in schools or 
areas with the greatest need for assistance, in terms of 
achievement levels, poverty rates, or school dropout rates; 

(6) assure that the programs will serve those eligible stu- 
dents most in need of the activities and services provided by 
this part; 

(7) assure that services will be provided under this part, as 
appropriate, to special populations, such as individuals with 
limited English proficiency and individuals with handicaps; 

(8) assure that parents of eligible students will be involved in 
the development and implementation of programs under this 

(9) describe the methods by which the applicant will coordi- 
nate programs under this part with programs for the eligible 
student population operated by the local educational agency 
concerned or community-based organizations, as appropriate, 
social service organisations and agencies, private sector enti- 
ties, and other agencies, organizations, ami institutions, and 
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with programs conducted under the Carl D. Perkins Vocational 
Education Act, the Adult Education Act, the Job Training 
Partnership Act, and other relevant Acts; 

(10) assure that, if feasible, the local educational agency or 
community-based organisation will enter into arrangements 
with local businesses, labor organisations, or chambers of com- 
merce under which such businesses ami organixations will help 
secure employment for graduates of schools operating prefects 
under this part; 

01) assure that to the extra consistent with the number of 
students in the school district of the local educational agency 
concerned who are enrolled in private secondary schools, such 
agency or community-based organisation shall, after timely 
and meaningful consultation with appropriate private school 
officials, make provision for including such services and ar- 
rangements for the benefit of such students as will assure their 
equitable participation in the purposes and benefits of this 
siart; and 

(12) provide audi otter information as the State educational 
agency may require to determine the nature and quality of the 
proposed project and the applicant's ability to carry it out 
CO Special Rule, — If the Secretary determines that a local edu- 
cational agency has substantially foiled to comply with paragraph 
(9) (by reason of State law or otherwise) or is unwilling to provide 
for Rich participation on an equitable basis, the Secretary shall 
waive such requirement, ami, subject to the provisions of section 
1017(b) of part A of this chapter, shaii arrange for the provision of 
services to such students. 

(d> Time tor Submission of Applications. — Each State shall 
submit to the Secretary— 

IV an initial application that covers a 3-year period by not 
later than January 1, 1992; 

<2> an initial or a reneval application that covers a 3-year 
period by not later thai January 1, 1995; and 

(3> a renewal application that covers a 3-year period by not 
later than January 1, 1998. 

Sfc*\ im AWARD OF GRANTS, 

la) General Authority. — Each State educational agency shall 
award grants to local educational agencies and community-baaed 
organizations w**hin the State which— 

(1) demonstrate the greatest need for services provided under 
this part based on their numbers of low-income children, num- 
bers of low-achieving children* or numbers of school dropouts; 

(2) are representative of urban and rural regions of the 
State; 

(3) ofter innovative approaches to improving achievement 
among eligible youth or offer approaches which show promise 
for replication and dissemination; and 

(4) offer innovative approaches to reducing the number of 
school dropouts. 
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(b) PaioamBS ton Grants to OoMMUNrnr-BAsro Oboaniza- 

TION *a> The State educational agency ^LftiiSSK^ 
grants from amounts reserved under section lUW^XAMo 
5Smunity4»sed organisations that intend to use 

munHy education employment centers to meet the 
S of imtei^tT^iw^ ywths or rural youths by 
Swarding grants ineligible ^P^^Jf^^J^^ 
SucatSi employment centos to *^*J^ 
eduction, skills, support services, and enrichment necessary to 

ensure— . . . 

(A) graduation from secondary school; , . 

(B) successful transition from articulated vocational and 
academic programs to a broad range of port secondary in- 
stitutions; , 

(O employment, including military service; and 
(D) integration into America'- economic m ain st rea m . 
(2) Each center that is assisted with a grant under this part 

Sha11 1aT7 comprehensive program of confidential guidance 

^B^wr^esskmal staff members who demonstrate the 
highest academic, teaching, guidance, or administrative 
standards, as appropriate; ami . . 

(C) active and informed parental and community partici- 
pation, 

<20 U AC 2765) 

SEC 1188. REPORTS; DEVELOPMENT OF 1* FORMAT** BASE. 

la) Reports to SrAT»-Each local educational agW 
ual school that receives assistance under a grant made under uue 
^rt dSl annually submit a report to the State describing acUvi- 
ties carried out with such assistance and P««re» towarf mcrea^ 
ing the secondary school completion rote achieved as a result ol 

8l Tb) nS^ro Secretary .-—Each State shall annually submit a 
report to the Secretary describing activities earned out with assist- 
ance received under this section and progress achieved toward in- 
creasing the secondary school completion rate as a result of such 

^r^ELOPMRNT OF INFORMATION B**^^ 

tained in the reports required under subsection (H the Secretary 
shall create an information base containing information i on dropout 
prevention programs for use by State and local ^^^'^ n J 
ck elementary and secondary schools, and intei^^^mty 
organizations in the development or refinement of dropout preven- 
tion piogram* The Secretary shall ensure that such J«i^^ 
base is easily accessible to such agencies, schools, and organisa- 
tions. 

ISO US.C. 276&U 
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1 l«. COOnHIMItoN AND MraumunON. 

t> ss^USS IS?™""- t »»"'0""--nt»i. aa amount wual 
'2 «"* program* and 

(20 U-S.C. 2765*1 

FISCAL REQUIREMENTS AMD COORDINATION PROVISIONS. 

da. S^^J^-5 ,MM " 4 ™ ), ' -««^ educational ana- 

198 For part Aof^i^S^lf ^ and . ! »P""W»t Act of 
basic VkffproSJ^f £2^1*^*^™""? second ary school 

SBC. 1109. EVALUATION 

ca^^^^LM^* * - ~ 

<20 U.&C. 2767) ^ 
^ll^DmNITIONOF SECONDARY SCHOOL COMPLETION RATE. 




ft CSEA Of 1965 Stc 1201 

HBf. 1111. AUTHORISATION OF APPROPRIATIONS. 

There are authorised to be appropriated $400,000,000 for the 
fiscal year 1990. $450,000,000 for the fiscal year 1991 $500,000,000 
for the fiscal year 1992, and $550,000,000 for the fisca' year 1993 to 
carry out this put. 

PART D— PROGRAMS OPLRATKD BY STATE AGENCIES 
Subpart 1— Programs for Migratory Children 

SEC 1201. GUXNK—GNTTTl&mENT AND AMOUNT. 

(a) Entitlement.— A State educational agency ©r a combination 
of such agencies shall, upon application, be entitled to receive a 
grant for any fiscal year under this part to establish or improve, 
either directly or through local educational agencies, programs of 
education for migratory children of migratory agricultural workers 
(including migratory agricultural dairy workers) or of migratory 
fishermen which meet the i jquireroenis of section 1202. 

(b) Amount of Grant.— (1) Except as provided in section 1291, 
the total grants which shall be made available for use in any State 
(other than the Commonwealth of Puerto Rico) for this subpart 
shall be an amount equal to 40 percent of the average per pupil 
expenditure in the State (or (A) in the case where the average per 
pupil expenditure in the State is less than 80 percent of the aver* 
age per pupil expenditure in the United States, of 80 percent of the 
average per pupil expenditure in the United States, or (B) in the 
case where the average per pupil expenditure in the State is more 
than 120 percent of the average per pupil expenditure in the 
United Stales, of 129 percent of the average per pupil expenditure 
in the United State) multiplied by <i) the estimated number of 
such migratory children aged 3 to 21, inclusive, who reside in the 
State full time, and (ii) the full-time equivalent of the estimated 
number of such migratory children aged 3 to 21, inclusive, who 
reside in the State part time, as determined by the Secretary in ac- 
cordance with regulations, except that if, in the case of any State* 
such amount exceeds the amount required under section 1&02, the 
Secretary shall allocate such excess, to the extent necessary, to 
other States, whose total of grants under this sentence would oth- 
erwise be insufficient for all such children to be served in such 
other States. In determining the ftill-time equivalent number of mi* 
gratory children whc are in a State during the summer months, 
the Secretary shall adjust the number so determined to take into 
account the special needs of those children for summer programs 
and the a dd i t io n al costs of operating such programs during the 
summer. In determining the number of migrant children for the 
purposes of this section the Secretary shall use statistics made 
available by the migrant student record transfer system or such 
other system as the Secretary may determine most accurately and 
fully reflects the actual number of migrant students. In submitting 
the information required to make such determination, the States 
may not exceed a standard error rate of 5 percent 
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gratory agricultural workers (including moratory agricultural 
dairy workers) or of migratory fishermen; and 

(6) that programs jonducted under this subpart will be evalu- 
ated in terra of their effectiveness in achieving stfcttd goals, 
indoding Elective measurements of educational achievement 
in basic skills, mid that for formerly migratory children who 
hew hem served under this subpart in a foil school year pro- 
gram for at least 2 years, such evaluations shall include a de- 
termination of whether improved performance is sustained for 
more than 1 year. 

(b) Continuation or Migrant Status.— Ffcr purposes of this sub- 
part, with the concurrence of the parents, a migratory child of a 
migratory agricultural worker (including migratory agricultural 
dairy workers) or of a migratory fisherman shall he considered to 
continue to be such a child for a period, not in excess of 5 years. 
Such children who are currently migrant, as determined pursuant 
to regulations of the Secretary, shall be given priority in the con- 
sideration of programs and activities contained in applications sub- 
mitted under this section. 

(c) DsFiNrnoNa — The Secretary shall continue to use the defini- 
tions of "agricultural activity", "currently migratory child", and 
"fishing activity" which were published in the Federal Register on 
Ami! 30, 1985, in regulations prescribed under section 665(h) of the 
Education Consolidation and Improvement Act of 1961 and subpart 
1 of part B of title I of the Elementary and Secondary Education 
Act of 19S5 (as in effect on April SO, I985X No additional defi- 
nition of "migratory agricultural worker" or "migratory fisher- 
man" may be applied to the provisions of this subpart 

Id) Bypass Provision.— If the Secretary determines that a State 
is unable or unwilling to conduct educational programs for migra- 
tory children of migratory agricultural workers (including migrato- 
ry agricultural dairy workers) or of migratory fishermen, that it 
would result in more efficient and economic administration, or that 
it would add substantially to the welfare or educational attainment 
of such children, the Secretary may make special arrangements 
with otter public or nonprofit private agencies to carry out the 
purposes of this section in 1 or mm States, and for this purpose 
the Secretary may use all or part of the total of grants available 
for any such State under this subpart 

m U AC 278ft 

sec im. COORDINATION of migrant education activities. 

ta) Activities Authorized.— (1) Hie Secretary is authorized to 
make grants to, and enter into contracts with, .State educational 
agencies (in consultation with and with the approval of the States) 
for activities to improve the interstate and intrastate coordination 
among Stale ami local educational agencies of the educational pro- 
grams available for migratory students. Each grant issued under 
this paragraph shall not exceed 3 years for its stated purpose. 

12XA) Hie Secretary is atsft authorised to enter into contracts 
with State educational agencies to operate a system for the trans- 
fer among State and local educational agencies of migrant student 
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^t!^ft!^«kT^ ,y A °* f 9 ^ 1 J*"*- continue to mnl such 
c^troct to the State educational agency receiving the award int£. 

reswrnsikhUes under the contract during that preceoWWr^ 
(^Beginning on July 1, 1992. andevery 4 StKr the 

|3> Grants or contracts shall aj» be nude umter this section to 

oJiL^^l I ^ fl i UTY OF FUN»-The Secretary shall, from the funds 

<3» UAC. JTOSJ) 

Subpart 2— Programs for Handicapped Children 

S*C. ItZI. AMOUNT AND KUCIMUTY. 

beliiiibte 1 ??^^^ P 8ANT ;- < _ 1 J„ A Stole educational agency shall 
pe eligible to receive a grant under this subpart for any fiscal vp*t 

lliv defined in paragraph (2XB». pp ^ 
«) For the purpose of this subpart— 

H ^ t^^PZ in f iud ?8 infants and toddlers described in part 

thi?r K l iS? Pped •""""I" peans children who by reason of 
their handicap require special education and related ^r^ci 
or in the case of infants and toddlers, rarire earfe i^Ir^ 

deaf, speech or language impaired, visually handfcawsei a^L 

^^ e ^^ ly A tu ^^^^»y imKPoTot^; 

healthwnpaired children or children with specif Kn?dT 

(b) Stats Educational Aobncy Application -In order t» r». 
ceive a grant under this subpart, a State^ucaUonlS ^L^k^ 
submit an application to uSseeVeta^^ 

and 1 ' SUSFP&^ 

projects funded under thSluSaTreceivl a^free^pru^ 
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public education and such children and such children's parents 
are provided all the rights and procedural safeguards under 
part B of the Individuals with Dbabiiitee Education Act and 
this subpart and that all handicapped infants and toddlers in 
the State participating under this subpart receive early inter- 
vention services and such infants and toddlers and their fami- 
lies are provided the rights and procedural safeguards under 
part Hot such Act; 

(2) programs and projects receiving assistance under this 
subpart are administered in a manner consistent with this sub- 

subpart 2 of part F, part B of the Individuals with Disabi- 
Education Act, and as determined by the Secretary to be 
appropriate, part H of the Individuals with Disabilites Educa- 
tion Act, including the monitoring by such agency of compli- 
ance under paragraph (lfc 

(3) programs and projects under this subpart will be coordi- 
nated with services under the Individuals with Disabilites Edu- 
cation Act; 

(4) for fiscal year 1991, and each subsequent fiscal year, the 
State educational agency will administer the program author- 
ised by this subpart through the State office responsible for ad- 
lmnistering part B of the Individuals with Disabilites Educa- 
tion Act; 

(5) the agency will report annually to the Secretary— 

(A) the number of children served under this subpart for 
each disability and age category as described in part B of 
the Individuals with Disabilites Education Act; 

(B) the number of children served under this subpart in 
each of the educational placements described in section 
618(b)(2) of the Individuals with Disabilites Education Act 
(and will report separately State-operated and State-sup- 
ported programs and local educational agency programs 
for children previously serv* <*. in such State programs); 
and 

(G) on the usee of funds nod the allocation of such funds 
for such uses under this subpart; and 

(6) the agency will report to the Secretary such other infor- 
mation as the Secretary may reasonably request 

(c) Amount or Grant. — (1) Except as provided in subsection (e) 
and section 1291, the grant which a State educational agency 
(other than the agency for Puerto Rico) shall be eligible to receive 
under this section shall be an amount equal to 40 percent of the 
average per pupil expenditure in the State (or (A3 in the ease 
where the average per pupil expenditure in the State is teas than 
80 percent of the average per pupt expenditure in the United 
States, of 80 percent of the average par pupil expenditure in the 
Uniteo States, or (B) in the case where the average per pupil ex- 
penditure in tiie Kate is more than 180 percent of the average per 
pupil expenditure in the United States, of 120 percent of the aver* 
age oer pupil expenditure in the United States), multiplied by the 
number of hambcapned children, from birth through 21, enrolled 
cm December 1, as determined by the Secretary, in programs or 
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children (other than handicapped infants and toddlers) or the early 
intervention needs of handicapped i nfants and toddlers. Such pro- 
grams and projects shall be fwmin tff t e rpd in a manner oonsb&ent 
with this subpart, subpart 2 of part F, part B of the Individual* 
with Dbahilitoa Education Act, and, as detauined bv the Secre- 
tary to be appropriate, part H of the Individuals with Disabilites 
Education Act 

(b) SsaviCfia— Funds ur*der this subpart shall be used to supple- 
ment the provision of special education and related services for 
handicapped children (other than handicapped infants and tod- 
dlers) or early intervention services for handicapped infants and 
toddleiu 

(c) Demonstration or BEN*rrr— Recipients of funds under this 
subpart shall collect and maintain such evaluations and assess- 
ments as may be necessary to demonstrate that the programs and 
projects were beneficial to the children served. 

SBC 1223. USES OF FUNDS. 

(a) General Rui-e.— Programs, and projects authorised under 
this subpart may include, but are not limited to— 

(1) services provided in early intervention, preschool, elemen- 
tary, secondary, and transition programs; 

(2) acquisition of equipment and Instructional materials; 
(S) employment of special personnel; 

(4) training and employment erf education aides; 

(5) training in the use and provision of assistive devices and 
other specialized equipment; 

(6) training of teachers and other personnel; 

(7) training of parents of handicapped children; 

(8) training of nonhandfcapped children to facilitate their 
participation with handicapped children in joint activities; 

(9) training of employers and independent living personnel 
involved in assisting the transition of handicapped children 
from school to the world of work and independent living; 

(10) outreach activities to identify and involve handicapped 
children and their families more fully in a wide range of edu- 
cational and recreational activities in their communities; and 

(11) planning for, evaluation of, and dissemination of infor- 
mation regarding such programs and projects assisted under 
this subpart 

(b) Prohibition. — Programs and projects authorized under this 
subpart may not include the construction of facilities, 

(20 ll&C 2T9B) 

SBC 1224, SERVICE AND PROGRAM APPLICATIONS, 

(a) Application Rngumm—A State agency or local educational 
agency may receive a giant under this subpart for any fiscal year 
if it has cm file with the State educational agency an application 
which describes the services, programs, and projects to be conduct- 
ed with such assistance for a period of not more than S year*, and 
each such application has been approved by the State educational 
agency. Any State educational agency operating programs or 
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programa and projects in accordance with Bubaec^aT(b) 
(h) I *?WW»« M 38-— At a minimum each such application shall- 
®5»c^ the number of children to be served for each die- 

ww, prefects, or program; 

<W include other information the Secretary or State educa- 
tional agency may request ^ 
^c^Apmjca^toi Assubancbb.— Any such application shall provide 

J^ii^^J^^ in the State (other than handi- 

u» aaate participating under this subpart receive early inter- 

2t hVSaJ^ P"****™ 1 "^guards under 

(2) services, programs, and projects conducted under this sub- 

promise toward meeting the speciaTeducatkwal andeaX 
mterventmn needs of children tobeservS; * 
_\ 3 " m * »ade available under the subpart will suoDlement 
nm^polant State and local funds in JSrlS w^StS 

w^oT^af maiDtain ite f — 1 ^ - —^ce 
J 5 l^fi*? 8DCy conduct such evaluations and assessments 
£,£2 * llf^.^ to ^monstrate that the in^ra^and 
projects are beneficial to the children served: 

H ..cL- parente °f children to be served with funds under this 
subpart are provided an opportunity to participate toSe *J 
vetopment of its project application; and w the de- 

a fin* ^ With requirements in 

<d> Una or Rbqurst. — The State educational asencv mav 

S£ rAS^^T^' u" the local agenVyintend?to 

Sv Z l^ 1 i^ Uren W,th "? «*J™«* In such a letter the 
agency snail include an assurance that the oavment wilt h» 
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The children eligible for services under this subpart are — 

(1) those handicapped children from birth to 21, inclusive, 
who— 

(A) the Stale b directly responsible fw providing special 
education or early intervention services to (including 
schools or programs providing special education and relat- 
ed services for handicapped children under contract or 
other arrangement with such agency), and 

(BXi) are participating in a State-operated or State-sup- 
ported school or program for handicapped children (includ- 
ing schools and programs operated under contract or other 
arrangement with a State agency), or 

(ti) previously participated in such a program and are re* 
ceiving special education or early intervention services 
from local educational agencies; and 

(2) other handicapped children, if children described in para* 
graph (1) have been fully served* 

SEC. lat FEDERAL MONITORING REQUIREMENT. 

Whenever the Secretary conducts monitoring visits under part B 
of the Individuals with Disabilites Education Act, the Secretary 
shall monitor the program authorised by this subpart, if applicable. 

1300 US C 27961 

Subpart 3— Programs for Neglected and Delinquent Children 

SKC mi. AMOUNT AND ENTITLEMENT. 

(a) Entitlement to Grants.— A State agency which is responsi- 
ble for providing free public education far children in institutions 
for neglected or delinquent children or in adult correctional institu- 
tions shall be entitled to receive a grant under this subpart for any 
fiscal year (but only if grants received under this subpart are used 
only for children in such institutions). 

(b) Amount of Grant.— (i) Except as provided in section 1291, 
the grant which such an agency (other than the agency for Puerto 
Rico) shall be eligible to receive shall be an amount equal to 40 
percent of the average per pupil expenditure in the State (or (A) in 
the case where the average per pupil expenditure in the State is 
less than SO percent of the average per pupil expenditure in the 
United Sates, of 80 percent of the average per pupil expenditure 
in the United Sates, or (B) in the case where the average per pupil 
expenditure in the Sate is more than 120 percent of the average 
per pupil expenditure in the United Sates, of 120 percent of the 
average per pupil expenditure in the United Sates) multiplied by 
the number erf such neglected or delinquent children in average 
daily attendance, as determined by the Secretary, at schools for 
such children operated or supported by that agency, including 
schools providing education for such children under contract or 
other arrangement with such agency, in the roost recent fiscal year 
for which satisfactory data are available. 
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sec im transition mvm 

(a) Transition Snvtcn.— Each State may mem not more than 
10 percent of the amount it receives outer section 1241 for any 
daca! year to support projects that facilitate the transition of Ait 
dim from State operated institutions for neglected and delinquent 
children into locally operated programs. 

0» Conduct or Paojaei*— l^kts supported under this section 
may he conducted directly by the State agency, or by contracts or 
other arrangements with one or more local educational agencies, 
otter public agencies, or private nonprofit organizations. 

(c) Limitation, — /Assistance under this section shall be mod only 
to provide special educational services to neglected and delinquent 
children in schools other than State operated institutions. 

i& UAC. 2803) 
S8C !X44. DEFINITIONS, 

For the purposes of this subpart, the following terms have the 
following meanings: 

(1) The term "institution for delinquent children", as deter- 
mined by the State educational agency, means a public or pri- 
vate residential facility that is operated for the care of children 
who have bam determined to be delinquent or in need of su- 
pervision, 

(2) Hie term "institution for neglected children" means, as 
determined by the State educational agency, a public or pri- 
vate residential facility (other than a foster tome) that is oper* 
ated for the care of children who have been committed to the 
institution or voluntarily placed in the institution under appli- 
cable State law, due to abandonment, neglect, or death of par- 
ents or guardiana 

UAC. 2804) 

Subpart 4— General Provisions for State Operated Programs 

MCC. 1291. RESERVATION OF KINDS FOR TRRRJTORIE& 

There is authorised to be appropriated for each fiscal year for 
purposes of e*ch of subparts 1, 2, and 3 of this part, an amount 
equal to not more than 1 percent of the amount appropriated for 
such year for such subparts, for payments to Guam, American 
Samoa, the Virgin Islands, the Northern Mariana Islands, and the 
Trust Territory of the Pacific Islands under each such subpart The 
amounts appropriated for each such subpart shall be allotted 
Mtoxmg Guam, American Samoa, the Virgin Islands, the Northern 
Mariana Islands, and the Trust Territory of the Pacific Islands ac- 
cording to their respective need for such grants, based cm such cri- 
teria as the Secretary determines will best carry out the purposes 
of this chapter. 
(20 use mu 

SBC 1232. DUAL ELIGIBILITY FOR PROGRAMS. 

w Neglertedand delinquent children under subpart S who are eligi- 
ble for programs for handicapped children under subpart 2, may be 
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aporoved, and t£ a^Hhlch KtatfS" ^ 
igifie to reveive E£ "LSins W^lf^T™* ******* el ' 
amount shall not exceed thTiSi.nt • ^S 2 , exet 'P t th «* the 

clonal agency unStni uSiSe? ***™,ned for local edu- 
•a) use assai 

fiscal «KM2?tE^^ for any 

are not wfTicientS ^ Tn fflRK fc^T** 1 . "i?? chfl ^ 
and State educationaWncS irL S^?"" 1 * whlch a11 
chapter for such ^ .X amouM to r recei ? und * r th,s 

State agency elieiblT for • JSI?" j ava,,a0, e for each grant to a 
shall bt^JStil Sal fn^untnt,^^^ * w 3 * D 
each such subpart IfX £££*f r* ^f" 1 88 corn P ut ^ under 
the application^ the orZJSEt . ° f such sums available after 
full tff tote] iSmS S^K * not f umcie »t to Pay In 
tied to receiveTnde? Juoptt ^HT"' V*" 
year, the allocations to such nl^fl f ,\ h " chapter for such 

duced to the ex^nt n wj^rt J Li nt ?T ■"»*«**. be ratably re- 
tions within the limfftfK if a «* r e g ^ °f alloca- 

tion of a local «Wk,n»l » J^^L a PP™>Pnated. The alloca- 
the precedmJSSSSeT K tLn WOuJd ™*"* 
under subpart 1 of th? part aX tit iLff"*^ ^ its allocation 
increased to such amoSS the to£d rf*^ ^ te 
quired being derived bv c™^ ,™^Li J!f Increases thereby re- 
the remainfngl^edi^a^ ^S^ s <* 

tence but with such adjusSntHTn^ j^tlS! precedin « 8e "- 
the allocation to mHSSSi ttJZSSSV&SZ 



1 



61 



ESEA OF 1965 



See. MS 



being thereby reduced to less than 85 percent of its allocation for 
such year. 

(b) Additional Pimm Aixocation.—O) If additional funds 
become available for making payments under this chapter for that 
year, allocations that were reduced pursuant to subsection (a) shall 
be increased on the same basis as they were reduced. 

(2) In onto* to permit the most effective we of all appropriations 
made to carry out this chapter, the Secretary may set dates by 
which (A) State educational agencies must certify to the Secretary 
the amounts for which the applications of educational agencies 
have been or will be approved by the State, and (B) State educa- 
tional agencies referred to in subpart 1 of part D must file applica- 
tions. If the maximum grant a local educational agency would re- 
ceive (after any ratable reduction which may have been required 
under the first sentence of subsection (a) of this section) is more 
than an amount which the State educational agency determines, in 
accordance with regulations prescribed by the Secretary, such 
agency will use, the excess amount shall be made available first to 
educational agencies in that State. Determinations of the educa- 
tional agencies to which such excess amounts shall be made avail- 
able by the State education*' agency in furtherance of the purposes 
of this chapter shall be in accordance with criteria prescribed by 
the Secretary which are designed to assure that such excess 
amounts will be made available to other eligible educational agen- 
cies with the greatest need, for the purpose of, where appropriate, 
redressing inequities inherent in, or mitigating hardships caused 
by, the application of the provisions of section 1005(a) as a result ot 
such factors as population shifts and changing economic circum- 
stances. In the event excess amounts remain after carrying out the 
preceding 2 sentences of this section, such excess amounts shall be 
distributed among the other States as the Secretary shall prescribe 
for use by local educational agencies in such States for the pur- 
poses of this chapter in such manner as the respective State educa- 
tional agencies shall prescribe. 

120 U-S C. £H£J) 
SEC. 14©*. PAYMENTS FUft STATE ADMINISTRATION. 

(a) In General,— The Secretary is authorised to pay to each 
State amounts equal to the amounts expended by it for the proper 
and efficient performance of its duties under this chapter (other 
than section 102 H except that the total of such payments in any 
fiscal year shall be the greater of the following: 

(1) 1 percent of the amount allocated to the State and its 
local educational agencies and to other State agencies as deter- 
mined for that year under parts A and D; or 

Vi) $325,000, or $50,000 in the case of Guam/ American 
Samoa, the Virgin Islands, the Northern Mariana Islands, or 
the Trust Territory of the Pacific Islands. 

(b) Limitation on Indirect Costs.— Not more than 15 percent of 
the State administrative allocation under subsection (a) may be 
used for indirect costs of the grant 
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C ^^f£ P0 ?* d . ^^"onaj laboratory or center 
JC^ State personnel with experts ta edS^SpW 

!£ .82* OT nationally based consultants: and 

(29 VS.C. 
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PAST F— GENERAL PROVISIONS 
Subpart 1— Federal Administration 

SEC 1431. FEDERAL HGVUim 

(a) Ik General, - The Secretary is authorised to issue such regu- 
lation* as are considered necessary to reasonably ensure that then 
is compliance with the specific requirements ami assurance* re- 
quired by this chapter. 

<b) PfcOCEDUBS.— <1) Prior to publishing proposed regulations pur- 
suant to this chapter, the Secretary shall convene regional meet- 
ings which shall provide input to the Secretary on the content of 
proposed regulations. Such meetings shall include representatives 
of Federal, State, and local administrators, parents, teacher** am] 
members of local boards of education involved with implementation 
of programs under this chapter, 

(2) Subsequent to regional meetings and prior to publishing pro- 
posed regulations in the Federal Register, the Secretary shall pre- 
pare draft regulations and submit regulations on a minimum of 4 
key issues to a modified negotiated rulemaking process as a demon- 
stration of such process. The modified process shall waive applica- 
tion of the Federal Advisory Committee Act, but shall otherwise 
fbnow the guidance provided in the Administrative Conference of 
the United States in Recommendation 82-4, "Procedures for Nego- 
tiating Proposed Regulations" (4? Ffci. Reg. 30708, June 18, 1982) 
and any successor regulation. Participants in the demonstration 
shall be chosen try the Secretary from among participants in the 
regional meetings, representing the groups described in paragraph 
U > ami all geographic regions, The demonstration shall be conduct- 
ed in a timely manner in order that final regulations may be 
issued by the Secretary within the 240-day period required by sec- 
tion 431(g) of the General Education Provision Act. 

(3) In an emergency situation in which regulations pursuant to 
this chapter must he issued within a very limited time to assist 
State and local educational agencies with the operation of the pro- 
gram, the Secretary may issue a regulation without such prior con- 
sultation, but shall immediately thereafter convene regional meet* 
ii ngs to review the emergency regulation prior to issuance in final 
form. 

(c) Special Ruts.— Funds made available under sections 1487 and 
1468 of this chapter shall be released for expenditure by the Secre- 
tary only at such time as final regulations pertaining to this chap- 
ter are published in the Federal Register. 

<d> Limitation . — Programs under this chapter may not be re- 
quired to follow any 1 instructional model, such as the provision of 
services outside the regular classroom or school program. 

<20imC 2831) 
SEC 1432. AVAILABILITY OP APPROPRIATIONS. 

(b) General Pbovhbon — Notwithstanding any other provision of 
law, unless expressly in limitation of this section, funds appropri- 
a aTT. ! i? **** ^ to carry out activities under this chapter 
shall become available for obligation on July 1 of such fiscal year 
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^J^^ avaiJabte * ° bU ^ — * «d of ^ subse- 

OeiierafiScal^^ section 412 «f*k- 

vision of 5^°° ft^^ Act, 8uh 9 Sff3?25^ I ^ 

U> not more than 25 nement «#• *. 

gation for 1 addSS^ 3 **' available for obTJ 

12) a State educational^,^ ~ 
the percentage limitet^n T^rJr 7 S^aM a Mime waiver of 
termiues thTthe^rem^ w'Ti P W' «* thTage^cTd? 
enable and ^b^^^J^ educational ajpn^cyTrlt 

^/iSf ligation; ^| pnatroos «*■ this chapter become 
^PPJy^tTre^Jt^, ^ (1) shall not 

<» U&c. a«» r chapter for any fiscal year. 

^ WJTHHOLDWc OP PArMKYT* 

^ to any State eduSS a^nJT^ **** »^onable 
^',wRy fi aS 

t"ms required to teL^^u^!?*? to * given er^£5? 

after* thflf^ *2esef^nS and^t^R^^U 
ener the date of such notifWi«„ f..!^? 1,181 beginning 60 davs 

thereof (or, in the Seen^^A^Es^' . affected part or suhrJ* 
cies^rs£L° r ■ Ub ?" rt thereof, to swSfied'KM 8 U ?. der ^ af- 

shall be limited to locaT^L^ri P art or subpart thereof 
not afTected bythe fS«» ^ ,0nai a « Bn «e8 ^ State a*^£« 

wthin the State. ^ mente to the attention of the public 

<20 USC. 2*3J. 
SEC 1«4. JUDICIAL REVIEW. 

taS^^SS unS? *t^^LJt** V^tisfied with the Sec^ 

^ticeof sSaSS fiifwtthSS f^J^' wi^fSK 
P** *or, the circuit in^hkh .2* £f. U ? lt f d Sto tes court ofao- 
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t *ZS??££i]*£ l S ^r* ^ ^ 000,1 to the Secretary. The filing of 

S^StateaSde 88 provided 1,1 Bection 2112 of 28, 

tb) Babb Rsvtsw.-Fbr the purposes of this chapter, the basis 

<c) JuojciAi ArrsAiA-Upon the filing of such petition, the court 
K ^ i " ri8 1Sf n the ^tion of theSecretery o?to 

fft^^ 8 ' in . "hole or in part. The judgment of the court shall be 
!SL to ^fw.bythe Supreme Court of the United StateHpon 
cert^u^ceru&auon as provided in section 1254 of titled, 

> 3) U SC 2H34) 
SEC IMS. EVALUATION. 

(a) National Standards.— In consultation with State and local 
edurational agencies (including members of State andHocalboanS 
of education and parent representatives), the Secretary shall devel- 
op national standards for focal evaluation of programs under this 
^fPtf^^^Pi^ «»ch standards, the S^retaTmaTuse ?£ 

ed und^ K'S fr ?!f 0rting S ^ a** 1 ** and infptemen? 
ed under title 1 of this Act as in effect prior to the date of the en- 

^7^1 Augustas F. HawkinM-RcjbVrt T. Stafford HerSnti 
2^?f ^f^Si^ Schot> L ^Provement Amendments of 1988 as the 
model The Secretary shall provide advance notification to State 

^nS^rXnT" 169 ° f ^ ^ UiremCTtS ^ - h -tionS 
. '^. I 5f TO «^-- The Secretary shall submit a comprehensive and 

o^iff W fl^i? nc T" ng State and ^ evaluation results based 
on data collected under sections 1019, 1107, 120aa«6), and 

.^*™^J lat * committt * es of the Congress on a b^nnbl basis 

SBt ' ' m C ^2? r {^ T,<W OF "nMOAl- STATU, AND WX AI. ADMINIS- 

nJ^lif 01 ^ .¥* NU *V~ Th8 Secretary shall, not later than 6 
t^T^f ^ fWr ^ PuW^tten of final regulations with respect to 
thw chapter, prepare and distribute to State educatioiial j^ies? 

Kl^r^^^.i pn, T im8 ??t: <" rt D " andtocaTSS 
terSLd^S,^ 1 ^ ava,, «hle to parents and other in- 
fo^chapteftei Organ,zatjon ^ 8nd agencies, a policy manual 

^rLmT^ 8UC !) "S?™™ "> (A » Preparing applications for pre- 
gram funds under this chapter. (B) meeting the applicable pr£ 
gram requirements under this chapter, and SO enhancing 

t*as for programs under this chapter; 

P rni;^f l !L" ta ^ educaUoi 2 aJ agencies in achieving proper and 
efficient administration of programs funded under thTchap. 
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(3) assist parents to become involved in the planning for, and 
implementation and evaluation of, programs and projects 

^ en^ie^uSomcere and employees of the ^Part^t of 
Education, including officers and employees of the Secretary 
andoflSa and employees of such Department charged with 
auditing programs carried on under this chapter, uniformly in- 
terpret apply, and enforce requirements under this chapter 
throughout the United States. , . ,, ... 

(b) Cwmsm or Policy Manual.—- The policy manual ^al-with 
respect to programs carried out under this chapter, contain descrip- 
tions/statute^ procedural and substantive rules, opim^policy 
statements and interpretations and indices to and amendments or 
th« foreeoinff and in particular, whether or not such items are re* 
a^rera^'seSkS EJTof titto 5, United States Gale to be pub- 
fished or made available. The manual shall include (but not be lim- 
ited to^ ^ sUtement of the requirements applicable to the pro- 
grams carried out under this chapter, including such require- 
ments contained in this chapter, the General Education Provi- 
sions Act, other applicable statutes, and regulations issued 
under the authority of such statutes; 

(2) an explanation of the purpose of each requirement and its 
interrelationship with other applicahle i^ujrernents; 

(3) a statement of the procedures to be followed by tne secre- 
tary with respect to proper and efficient performance of ad- 
ministrative responsibilities; . . „_ 

(4) summaries of (A) advisory opinwns > n ^n>re^B™ a P" 
plying applicable requirements, and (B> final audit determina- 
tion relevant to programs under this chapter, including exam- 
ples of actual applications of the legal requirements of applica- 
ble statutes and regulations; 

(5) model forms and instructions developed by the Secretary 
for use by State and local educational agencies, at their discre- 
tion, including, but not limited to, application forms, applica- 
tion review checklists, and instruments for monitoring pro- 
grams under this chapter, . . . 

(g) summaries of appropriate court decisions concerning pro- 

^TmodetfOTTOs? 1 ^^®^ and procedures developed by State 
educational agencies. , „ . ... 

(c) Response to Inquiries. —The Secretary shall respond with 
written guidance not more than 90 days after any written request 
(return receipt requested) from a State or local educational agency 
reaardinfi a policy, question, or interpretation under this chapter 
^ the case of a request from a local educational agency, such 
agency roust first have addressed its request to the State education- 

(oVT^HNiCAi. Assistance.— From funds available to the Secre- 
tary for studies, evaluations, and technical assistance, the Secre- 
tary shall continue, establish, and expand technical assistence cen- 
ters to provide assistance to State and local educational agencies 
with respect to programs under this chapter. In providing such as- 



67 



BgA Of 1965 



Set. 1438 



^ centers «ha«p£^ 
ffiSS j^rJ^^cSuTuS this chapter. Such 

and iocaleducational agencws W^^JEJ^r through the Na- 
^ion of eiiemp^ryprograms ^^^^phasize programs 
Sonal Diffusion Network. ^fS^ution of the parent in- 
which are ^^JfSS^m The Secretary shall coord* 
t^S^SSA^ ******** activities with the 
National Diffi^ Network. AnMiNtsTBAWN -The 

consider State ^^SaTwolution of problems of 
ment activities, and the dewciwn 
local noncompliance. 

skc. iw. *™^ k -al assistance. purposes of sec- 

There are authored »J**2^££l£Z, 
lions 1435 and 1436 for other J*™™ fu^T chapter, and authorized 
an™, and research ^^^OOoSr^SSl year 1989 and 
studies under this c ^P**^^Cekch of the fiscal years 1990 
such sums as may be necessary ror 
through 1998. 

SIX. >m APPLICATION OF ^^2^^ by 

hTp^Ss author^ by ^ chapter rf the General 

0,rSuw»aWN RuLE-~The f° U ^^^b y the specinedpro- 

408(aXl) of the General Education Provisions Act 

4*7 of such Act is superseded by section 1016 of 
U r 4 ) C s££« 430 of such Actissupe^^^ons 1012, 

(51 Section 455 of such Act ts superseoru »j 
this chapter. . _ UDeree ded by section 1484 of 

JSX22 - jKKSi J wiUU^n, or 
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liO UAC 28S9) 

NATIONAL OMUMnON ON MIGRANT EDUCATION, 
to) EOTABUSHMKWT.-There k established, as aTi«fe««,w 

~lfi5S5£^ *° 8ection 88 "Commission-^. 

(1) Hie Commission shall be com Dosed of 19 bu 

^.rrrf.* Memoers of the Home, 1 from each political nartv 
Four of the members shall be appointed bTt^ Pw*Sli^ y 

IS and ^f.P^dent pro temjW of ti? sKatESSl 

( ;eP^S^?SBS^ * ****** 

JclSTUDt.-Th. QamnBsto, ahaD inak. a Mud, of the following 

nationwide and on laatateS^SeheS^ untter ™" chapter 
Head fc,^obiS?S^u^ grant «fenu* 

and coordinated at both the I^SSISd^Sele^^^ 

(5) How many migrant students are SenSfiad^ 
drop-outs; bow might this issue be lrfdress*i a? £ 
policy level; and what effectdoea 0,oT«^^7 Lzl nattenaJ 
h^chiSren's pertwTnanoT »%nmt mother haw on 
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(6) How do the migrant programs under this chapter vary 
from State to State; bow do their administrative costs vary; 
how do parent involvement ami services vary. 

(7) What role has the Migrant Student Record Transfer 
System performed in assisting the migrant population; to what 
degree » it utilised for enhancing the education program at 
the local level and by the classroom teacher; is it cost effective; 
and bow well would such a system adapt to other mobile popu- 
lations like those in the inner cities or those in the Depart* 
ment of Defense overseas schools. 

(8) How many prekindeigarten programs are available to mi- 
gratory children; what services are they provided; what is the 
degree o* parent involvement with time programs; what is a 
typical profile of a student in such a program. 

(9) How well are migrant handicapped and gifted and talent- 
ed students i dentifi ed ami served; ami what improvements 
might be made in this area. 

(10) How many of the students being served am identified as 
"currently migrant" ami how many are "formerly migrant"; 
what differences are there in their needs; and how do services 
provided differ between those of "currently migrant" ami those 
of "formerly migrant". 

(11) How does interstate and intrastate coordination occur at 
the State ami local levels, 

(12) Is there a need to establish a National Center for Mi- 
gajit^Affairs and what are the options for funding such a 

(d) R&FOsra— 

(1) The Commission shall prepare ami submit reports ami 
recommendations to the President and to the appropriate com- 
mittees of the Congress on the studies required to be conducted 
under this section. The reports for the studies required shall be 
submitted as soon as practicable. 

(2) Any recommendations and reports submitted under this 
paragraph which contemplate changes in Federal legislation 
shall include draft legislation to accomplish the recommenda- 
tions. 

(el Special Study on the Migrant Stuoent Records Transfer 
Svstbh.— (1) The Commission shall conduct a study of the function 
mid the effectiveness of the Migrant Student Records Transfer 
System. 

(2) The Commission shall prepare and submit to the Secretary of 
Education ami to the Congress, not later than 2 years after the 
first meeting of the Commission, a report on the study required by 
paragraph (U 
(0 Compensation. ~- 

(1) Members of the Commission who are officers or full-time 
employees of the United States shall serve without compensa- 
tion in addition to that received for their services as officers or 
employees of the United Sates; but they may be allowed travel 
expenses, including per diem in lieu of subsistence, as author- 
teed by section S70S of title 5, United Sates Code, for persons 
in the Government service employed intermittently. 
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the Commission. Such grants, rifts, or bequests, after accept- 
ance by the Commission, shall be pakl by the donor or the 
donor's representative to the Treasurer erf the United States 
whose receipts shall be their acquittance. The Treasurer of the 
United States shall enter them in a special account to the 
credit of the Commission for the purposes in each case speci- 
fied. 

(8) Six members of the Commission shall constitute a 
quorum, but a lesser number erf 1 2 or more may conduct hear- 
ings, 

(h) v Termination . —The Commission shall terminate 3 years 
after the date erf its first meeting. 

(i) 1 Authorization or Appropriations.— Effective October 1, 
1988, there is authorised to be appropriated $2,000,000 to carry out 
the provisions of this section, which shall remain available until 
expended or until the termination of the Commission, whichever 
occurs first. 

(20 US.C. 2839) 

Subpart 2— State Administration 
SEC, 1451. STATE REGULATIONS, 

(a* hi Genual* — (1) Except so provided in paragraph i2\ nothing 
in this chapter may be interpreted to preempt, prohibit, or encour- 
age State regulations issued pursuant to State law which are not 
inconsistent with the provisions of this chapter, regulations pro- 
mulgated under this chapter, or other applicable Federal statutes 
and regulations, 

<2) State rules or policies may not limit local school districts 1 de- 
cisions regarding the grade levels to be served; the basic skills 
areas (such as reading, mathematics, or language arts) to be ad- 
dressed; instructional settings, materials or teaching techniques to 
be used; instructional staff to be employed (as long as such staff 
meet State certification ami licensing requirements for education 
personnels or other essential support services (such as counseling 
and other pupil personnel services) to be provided as part of the 
programs authorized under this chapter. 

(8) Nothing in this subsection may be construed to inhibit the 
State educational agency's responsibility to work jointly with local 
educational agencies and other State agencies receiving fund* 
under this chapter in program improvement activities pursuant to 
section 1021 where the State may suggest various activities and ap- 
proaches as it works wish such agencies to develop program im- 
provement plans. 

(b) Review by Committee op PiucTrnoNgRS.~Before publication 
of any proposed or final State rule or regulation pursuant to this 
chapter, each such rule shall be reviewed by a State committee of 
practitioners which shall include administrators, teachers, parents, 
and members of local boards of education, and on which a majority 
of the members shall be local educational agency representatives, 
in an emergency situation where such regulation must be issued 
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SEC. 1441. RECORDS AND INFORMATION 

b,1,ti « 8 of the Secretary under this chapter^ responsj- 

«» USC. 2852) 
SBC 1463. ASSIGNMENT OF PERSONNEL. 

are not paid with such funds, and^chdutS^d S^itL^ 

m programs or projects funded under this chaoto^iT^^rf 
by public school personnel on du^d^^S^Jz^,^ 01 
tence may not exceed either— o*««nea ln the Pending sen- 
JiUJ 1 * San* Proportion of total work time as prevails with 
m^ct to Similarly situated personnel at the san^chool sit 

(2) one period per day, 
whichever is less. 

rajj uw. raoHiamoN ucawinc state aid. 

(20 USC. 2854) 
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Subpart 8— Bot I Educational Opportunities 

SEC 145* PROGRAM AUTHORfSSB. 

(a) Gbnkraj, Authority. — The Secretary shall make grants to* or 
rater into contracts with, institutions of higher education, private 
nonprofit agencies ami organizations, regional educational labora- 
tories, technical assistance centers established pursuant to section 
1436(d), public agencies, State education agenr ? r combinations 
of such agencies or institutions within part i'«tr regions of the 
United States, to pay all ©rpart of the cost of operating at least 10 
rural assistance programs. The Secretary may not make a grant to, 
or enter into a contract with, any agency, institution, organization* 
or combination thereof under the preceding sentence unless such 
agency, institution, organization, or combination thereof has extern 
sive experience providing educational assistance to State and local 
educational agencies. 

(b) Functions or Regional Rural Assistance Programs,— Each 
regional rural assistance program established under subsection (a) 
shall provide technical assistance, consultation, training, and such 
other assistance as will assist State educational agencies and local 
educational agencies in the region to improve the quality of the 
education provided to educationally disadvantaged children partici- 
pating in programs under this chapter who reside in rural areas or 
attend small schools* Each such program shall give special consid- 
eration to, ami report on, problems related to districts with declin- 
ing enrollments ami ways in which districts can combine manage- 
ment to provide effective programs. 

SI*'. 1457. APPLICATION PRIORITY REQUIREMENTS. 

W In carrying out this subpart, the Secretary shall give priority 
to applicants which describe assistance to school districts in local 
educational agencies in rural areas— 

(II with the highest concentrations of children from low* 
income families; 

\Z) that have a significant number or percentage of schools 
serving children from low-income families; ami 

(3) in which there are a significant number of schools in 
which evaluations indicate lack of substantial progress toward 
meeting desired outcomes, no improvement, or a decline in ag- 
gregate performance by the children participating in programs 
under this chapter, 
(b) Applicants shall consult with State educational agencies and 
local educational agencies in the application process. 

i» UJ5.C, 28621 

KB*' 145* COORMNATiON. DISSEMINATION. AND REPORT, 

fa) Coordination. — Each program established under this subpart 
shall— 

(1) coordinate its activities with technical assistance centers 
established under section 1436(d), 

(2) coordinate its activities with the activities of local educa- 
tional agencies and State educational agencies under section 
1021, and 
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(3) assist in identifying successful programs and practices for 
dissemination through agisting dissemination networks aid ef- 
forts. 

(b) Dissemination and Report — (1) Each rural assistance pro- 
gram shall be accessible through electronic means, 

(2) Regional rural assistance programs shall submit a report to 
the Secretary every 2 years containing such reasonable information 
about its activities as the Secretary may request, but including at a 
minimum information on efforts to provide effective services under 
this chapter in rural school districts feeing declining enrollments, 
with particular attention to issues inherent in consolidating, jointly 
administering, or otherwise combining the resources of 2 or more 
districts. 

SEC 145* AUTHORIZATION OF APPROPRIATIONS. 

There are authorised to be appropriated $10,000,000 for fiscal 
year 1989 and such sums as may be necessary for each of the fiscal 
years 1990, 1991, 1992, and 1993. 

i» 2864) 

Subpart 4— Studies 

SEC 1461, REPORT ON STATE AND LOCAL EVALUATIONS, 

The Secretary shall submit a comprehensive and detailed report 
concerning State and local evaluation results based cm data collect- 
ed under sections 1019, 1107(a), 1202(a)(6), ami 1242(d) to the appro- 
priate committees of the Congress on a biennial beam. 

(20UJST. 2881) 

SEC 1462. NATIONAL STUDY ON EFFECT OF PROGRAMS ON CHILDREN. 

(a) National Longitudinal Study,— The Secretary shall con* 
tract with a qualified organization or agency to conduct a national 
longitudinal study of eligible children participating in programs 
under this chapter. The study shall assess the impact of participa- 
tion by such children in chapter 1 programs until they are 18 years 
of age. The study shall compare educational achievement of those 
children with significant participation in chapter 1 programs and 
comparable children who did net receive chapter 1 services. Such 
study shall consider the coi relations between participation in pro- 
grams under this chapter and academic achievement, delinquency 
rates, truancy, school dropout rates, employment and earnings, anil 
enrollment in postseeondary education, lite study shall be conduct- 
ed throughout the country in urban, rural, and suburban areas and 
shall be of sufficient size and scope to assess and evaluate the effect 
of the program in all regions of the Nation. 

(b) Follow-Up.— The agency or organization with which the Sec- 
retary has entered a contract under subsection (a) shall conduct a 
follow-up of the initial survey which shall include a periodic update 
on the participation ami achievement of a representative group of 
children who participated in the initial study. Such follow-up shall 
evaluate the effects of participation until such children are 25 
years of age. 
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(c) Repoit — A final report summarizing the findings of the study 
shall be submitted to the appropriate committees of the Congress 
not later than January 1, 1W7; an interim report shall be so sub- 
mitted not later than January 1, 1993, 

(20UAC2882) 

ISC I46X. authorization of appropriations. 

There are authorized to be appropriated $4,000,000 for the fiscal 
year 1989, $4^00,000 far the fiscal year 1990, $4,400,000 for the 
focal year 1991, $4,700,000 for the fiscal year 1992, and $6,000,000 
for the fiscal year 1993 for carrying out sections 1461 mid 1462. 

m U AC 2888) 

Subpart 5— Definitions 

SEC 1471. DEFINITIONS. 

Except as otherwise provided, for purposes of this Act: 

(1) The term "average daily attendance" mean attendance 
determined in accordance with State law, except that notwith- 
standing any other provision of this chapter, where the local 
educational agency of the school district in which any child re- 
sides makes or contracts to make a tuition payment for the 
free public education of such child in a school situated in an- 
other school district, for purposes of this chapter the attend- 
ance of such child at such school shall be held aid co ns ide red 
(A) to be in attendance at a school of the local educational 
agency so making or contracting to make such tuition pay- 
ment, and (B) not to be in attendance at a school of the local 
educational agency receiving such tuition payment or entitled 
to receive such payment under the contract 

(2) The term ^average per pupil expenditure" means in the 
case of a State or the United States, the aggregate current ex- 
penditures, during the third fiscal year preceding the fiscal 
year for which the computation is made (or if satisfactory data 
for that year are not available at the time of computation, 
then during the most recent preceding fiscal year for which 
satisfactory data are available), of all local educational agen- 
cies in the State, or in the United States (which for the pur- 
poses of this subsection means the 50 States, and the District 
of Columbia), as the case may be, plus any direct current ex- 
penditures by the State for operation of such agencies (without 
regard to the source of funds from which either of such ex- 
penditures are made), divided by the aggregate number of chil- 
dren in average daily attendance to whom such agencies pro- 
vided free public education during such preceding year. 

<3> The term "community-based organization' means a pri- 
vate nonprofit organization which is representative of a com- 
munity or significant segments of a community and which pro- 
vides educational or related services to individuals in the com- 
munity. 

(4) The term "construction" includes the preparation of 
drawings and specifications for school facilities; erecting, build- 
ing, acquiring, altering, remodeling, improving, or extending 
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school feciiiiies; and the inspection and supervision of the con- 
struction of school facilities, 

(5) The term "county" means those divisions of a State uti- 
lised by the Secretary of Commerce in com p i lin g and reporting 
data regarding counties. ^ 

(6) The term "current expenditure means expenditures far 
free public education, including expenditures for administra- 
tion, instruction, attendance, and health services, pupil trans- 
portation services, operation and maintenance of plant, fixed 
charges, and net expenditures to cover deficits far food services 
and student body activities, but not including expenditures for 
community services, capital outlay, and debt service, or any ex- 
penditures made from funds granted under this chapter, chap* 
ter 2 of this title, or chapter 1 or 2 of the Education Consolida- 
tion ami Improvement Act of 1981. 

(7) The term "effective schools programs" means school- 
based programs that may encompass preschool through second- 
ary school levels and that have the objective of (A) promoting 
school-level planning, instructional improvement, and staff de- 
velopment, (B) increasing the academic achievement levels of 
all children ami, particularly, educationally deprived children, 
ami (C) achieving as ongoing conditions in the school the fol- 
lowing factors identified through effective school research as 
distinguishing effective from ineffective schools— 

(i) strong and effective administrative and instructional 
leadership that creates consensus on in.*tructional goals 
and organizational capacity for instructional problem solv- 
ing; 

(ii) emphasis on the acquisition of basic and higher order 
skills; 

(iii) a safe and orderly school environment that allows 
teachers and pupils to focus their energies on academic 
achievement; 

(iv) a climate of expectations that all children can learn 
under appropriate conditions; and 

(v) continuous assessment of students and programs to 
evaluate the effects of instruction. 

(8) The term "elementary school" means a day or residential 
school which provides elementary education, as determined 
under State law. 

(9) The term "equipment" includes machinery, utilities, and 
building equipment and any necessary enclosures or structures 
to house them, ami includes all other items necessary for the 
functioning of a particular facility as a facility for the provi- 
sion of educational services, including items such as instruc- 
tional equipment and necessary furniture, printed, published, 
and audio- visual instructional materials, and books, periodi- 
cals, documents, and other related materials. 

(10) The term "institution of higher education has the 
meaning given that term in section 1201(a) of the Higher Edu- 
cation Act of 1965. 

(11) The term "free public education means education 
which is provided at public expense, under public supervision 
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and direction, and without tuition chaige, ami which is provid- 
ed as elementary or secondary school edu&tion in the applica- 
ble State, except that such term does not include any educa- 
tion provided beyond grade 12. 

(12) The term "local educational agency" means a public 
board of education or other public authority legally constituted 
within a State fa- either administrative control or direction of, 
or to perform a service function for, public elementary or sec- 
ondary schools in a city, county, township, school district, or 
other political subdivision of a State, or such combination of 
school districts or counties as are recognized in a State as an 
administrative agency for its public elementary or secondary 
schools- Such term includes any otter public institution or 
agency having administrative control and direction of a public 
elementary or secondary school. 

(13} The term "more advanced skills" means skills including 
reasoning, analysis, interpretation, problem-solving, and deci- 
sionmaking as they relate to the particular subjects in which 
instruction is provided under programs supported by this chap- 
ter. 

(14 The term "parent" includes a legal guardian or otter 
person standing in toco parentis. 

(15) Yhe term "parent advisory council" means a body com- 
posed primarily of members who are parents of children served 
by the programs or prefects assisted under this chapter ami 
who are elected by such parents, in order to advise the State or 
local educational agency in the planning, implementation, ami 
eval ration of programs under this chapter. 

(16) The term project area" means a school attendance area 
having a high concentration of children from low-income fami- 
lies which, without regard to the locality of the project itself, is 
designated as an area from > vhkh children are to be selected to 
participate in a program or pnyect assisted under this chapter. 

(17) The terms "pupil services personnel" ami "pupil serv- 
ices" mean school counselors, school social workers, school psy- 
chologists, ami other qualified professional personnel involved 
in providing assessment, diagnosis, counseling educational, 
therapeutic and other necessary services as pa* b of a compre- 
hensive program to meet student needs, and the services pro- 
vided by such individuals. 

tl8) The term "school attendance area" means in relation to 
a particular school, the geographical area in which the chil- 
dren who are normally served by that school reside. 

(19) The term "school facilities" means classrooms and relat- 
ed facilities (including initial equipment) for free public educa- 
tion and interests in land (including site, grading, and improve- 
ments) on which such facilities are constructed, except that 
such term does not include those gymnasiums ami similar fa- 
cilities intended primarily for exhibitions for which admission 
is to be charged to the general public. 

(20) Hie term "Secretary" means the United States Secre- 
tary of Education. 
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(21) The term "secondary echoed" means a day or residential 
school whkh provides secondary education, as determined 
under State law, except that it does not include any education 
provided beyond grade 12. 

(22) The term ^State" means a State, the Commonwealth of 
Puerto Rico* Guam, the District of Columbia, American Samoa, 
the Virgin Islands, the Northern Mariana Islands, or the Trust 
'territory of the P&cific Wands 

(23) The term "State educational agency" means the officer 
or agency primarily responsible far the State supervision of 
public elementary and secondary schools. 

120 U&C 2891) 

Subpart 6— Miscettaneous Provisions 

SEC USk TRANSITION PROVISIONS. 

(a) RBOWJtnoma.— All orders, determinations, rules, regulations, 
permits, grants, and contracts, which have been issued by the Sec- 
retary under chapter 1 of the Education Consolidation and Im- 
provement Act of 1981 and title I of this Act (as in effect cm the 
date before the effective date of the Augustus P. Hawkins-Robert T. 
Stafford Elementary ami Secondary School Improvement Amend- 
ments of 1988), or which are issued under such Acts on or before 
the effective date of the Augustus P. Hawkins-Robert T, Stafford 
Elementary ami Secondary School Improvement Amendments of 
1988 shall continue in effect until modified or revoked by the Sec- 
retary, by a court of competent jurisdiction, or by operation of law. 

(b) Eftbct oil Psnxung Psocedmnos.— The provisions of this 
chapter shall not affect administrative or judicial proceedings 
pending on the effective date of this section under chapter 1 of the 
Education Consolidation ami Improvement Act of 1981 or this title. 

(c) Tbansrion. — With respect to the period beginning on July 1, 
1988, ami ending June SO, 1989, no recipient of funds under this 
chapter, or chapter 2 of tLis title, or under chapter I or 2 of the 
Education Consolidation ami Improvement Act of 1961 shall be 
held to have expended such funds in violation of the requirements 
of this Act or of such Act if such funds are expended either in ac- 
cordance with this Act or such Act. 

120 VS,C. 2901) 
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General Education Provisions Act 1 
gfiosT title; apw-icability; omwnw appsopbutiohs 

Sic. 400. (a) This titte may be died as the "General Education 
I^ro visions Act*** 

(b) Except when otherwise specified, the provisions of this title 
shall apply to any program far which an adminfa^tive headof an 
education agency has administrative responsibility as provided by 
taw or by delegation of authority pursuant to law. 
(cXl) For the purposes of Otis title, the term- 

iA) "applicable program means any program to which ttus 
title is, under the terms of subsection (bl, applicable; 
(B) "applicable statute' 1 means 

(i) the Act or the title, part or section erf an Act, as the 
case may be, which authorises the appropriation for an ap- 
plicable program; 

(ii) this title; and ^, . 

(iii) any other statute which under its terms expressly 
controls the administration of an applicable program; 

<O a 44 Assistant Secretary" means the Assistant Secretary of 
Health, Education, and Welfare tor education; 

(D)» "Commissioner" means the Commissioner of Education; 

<E) "Director" means the Director of the National institute 
of Education; and 

<F) 4 "Secretary" means the Secretary of Health, Education, 
and Welfare. . _ ^ . 

(2) Nothing in this title shaP be construed to affect the applica- 
bility of the Civil Rights Act of 1964 to any program subject to the 
provisions of this title. 

(3) No Act making appropriations to carry out an applicable pro- 
gram shall be considered an applicable statute. 

id) Except as otherwise limited in this title, there are authorised 
to be appropriated for any fiscal year such sums as may be neces- 
sary to carry out the provisions of this title. 

<eXl) The aggregate of the appropriations to the agencies in the 
Education Division awl to the Office of Assistant Secretary for any 
fiscal year shall not exceed the limitations set forth for that fiscal 
year in subparagraph i2), . ^ 

(2XA) Except as » provided in subparagraph <B>, the appropria- 
tions to which paragraph O) applies— 

<i> shall not exceed $7,500,000,000 for the fiscal year ending 
June 30, 1975, $8,000,000,000 for the fiscal year ending June JO, 
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1978, and $9,000,000,000 for the fiscal year ending June 80, 
1977; and 

tii) shall not exceed such amounts as may be authorised by 
the law and limited by this subparagraph. 
(B) The limitations set forth in subparagraph (A) shall not 
apply— 

<D to uncontrollable expenditures under obligations created 
under put B of title IV of the Higher Education Act of 1966, 
parts C and D of title VII of such Act, and Use Emergency In- 
sured Student Loan Act of 1968; and 

(ii) to any other expenditure under mi obligation determined 
by the Commissioner pursuant to, or in accordance with, law 
to be an uncontrollable expenditure of the Office of Education. 

<® U&C. 1221) Enacted Jan, 2. 1968, PA. W-SI7, see. 481, 81 Stst 814; ameodod 
Oct 16, 3968, P I. 90-676, aec. tOUsl KSut 1034; amended ApriJ 13, 1970, FX. 91- 
JJS©, aec 40l(aK2), 84 Stat* 161; reasmbered Junt 23, 1972, Pi* 92-318, fee. 301(aXl^ 
ft St»L 828; aroeocfad August 21, 1974, Pi. «*-38B. pec. KSUKU 88 But 661, 56% 
see ftl» B serai reference Oct 17, 3979, PL 96-68, mm. 301, AOS, 98 But 677-679, 
699 



CONTROL or PAPKBWO&K 

Sbc. 400 A. (aXIXA) In order to eliminate excessive detail and un- 
necessary and redundant information requests and to achieve the 
collection erf information in the most efficient and effective possible 
manner, the Secretary shall coordinate the collection of informa- 
tion and data acquisitkmed activities of all Federal agencies, (i) 
whenever the respondents are primarily educational agencies or in- 
stitutions, or (ii) whenever the purpose of such activities is to re- 
quest information needed fin- the management of, or the formula* 
Urn of, policy related to Federal education programs or research or 
evaluation studies related to the implementation of Federal educa- 
tion programs. 

<B) There is hereby established a Federal Education Data Acqui- 
sition Council, to consist of members appointed by the Secretary 
who shall represent the public and the xnqjor agencies which col- 
lect and use education data, including one representative each of 
the Office of Management and Budget and of the Office of Federal 
Statistical Policy and Standards. The members representing the 
public may be appointed for not more than three years. The Coun- 
cil shall advise and assist the Secretary with respect to the im- 
provement, development, and coordination of Federal education in- 
formation and data acquisition activities, and shall review the poli- 
cies, practices, and procedures established by the Secretary. The 
Council shall meet regularly during the year and shall be headed 
by an individual from an agency which has expertise in data collec- 
tion but which undertakes no ro^jor data collection of education 
data. 

(2) For the purposes of this section, the term— 

(A) "information" has the meaning given ifr by section 3602 
of title 44, United State Code; 

(B) "Federal agency" has the meaning given it by section 
3502 of the same title; and 

iC) "educational agency or institution" means any public or 
private agency or institution offering education programs. 
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(SUA) The Secretary shall review and coordinate ail collection of 
information mid data acqiiffltion activities deserted in paragraph 
(1XA) of this subsection, in accordance with procedures approved b> 
the Federal Education Data Acquisition Council, Such procedures 
shall be designed in order to enable the Secretary to determine 
whether proposed Election of information ami data acquisition ac- 
tivities are excessive in detail* unnecessary, redundant, ineffective, 
or excessively costly, and, if so, to advise the heads of the relevant 
Federal agencies. 

(B) No collection of information or data acquisition activity sub- 
ject to such procedures shall be sutgect to any other review, coordi- 
nation, or approval procedure outside of the relevant Federal 
agency, except as required by this subsection and by the Director of 
the Office or Management and Budget under the rules and regula- 
tions established pursuant to chapter S8 of title 44, United States 
Code. If a requirement for information is submitted pursuant to 
this Act for review, the timetable for the Director's approval estab- 
lished in section 3507 of the Paperwork Reduction Act of 1980 shall 
commence on the date the request is submitted, and no independ- 
ent submission to the Director shall be required under such Act. 

(C) The procedures established by the Secretary shall include a 
review of plans for evaluations and far research when such plans 
are in their preliminary stages, in order to give advice to the heads 
of Federal agencies regarding the data acquisition aspects of such 
plans, 

(bXl) The Secretary shall assist each Federal agency in perform- 
ing the review and coordination required by this section and shall 
require of each agency a plan for each collection of information 
and data acquisition activity, which shall include— 

(A) a detailed justification of how information mice collected 
will be used; 

(B) the methods of analysis which will be applied to such 
data; 

(O the turntable fin* the dissemination of the collated data; 
and 

(D) an estimate of the costs and man-hours required by each 
educational agency or institution to complete the request and 
an estimate of costs to Federal agendas to collect, process, and 
analyze the information, based upon previous experience with 
similar data or upon a sample of respondents. 
(2) in performing the review and coordination required by this 
section, tne Secretary shall assure that — 

(A) no information or data will be requested of any educa- 
tional agency or institution unless that request has been ap- 
proved and publicly announced by the Fel >r uary 15 immediate- 
ly preceding the beginning of the raw school year, unless there 
is an urgent need for this information or a very unusual cir- 
cumstance exists regarding it 

(B) sampling techniques, instead of universal respo nse * will 
be used wherever possible, with special consideration being 
given to the burden being placed upon small school districts, 
colleges, ami other educational agencies and institutions; ami 

(CI no request for information or data will be approved if 
such information or data exist in the same or a similar form in 
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the automated indexing system required to be developed pursa 
ant to subsection (d). 

(8) Each educational agency or institution street to a request 
under the collection of information and data acquisition activity 
ami their representative organisations shall lave an opportunity 
during a thirty-day period* to comment to the Secretary on the m 
lection of information and data acquisition activity. The exact date 
instruments for each proposed activity shall be available to the 
public upon request during this comment period. 

{4i No changes may made hi the plans for the acquisition of 
that information or data, except changes required as a remit of the 
review described in this section, after such plans have been ftaalh 
approved under this section, unless the changed plans go through 
the same approval process. 

(5) The Secretary may waive the requirements of this section fet 
individual research and evaluation studies which are not designat- 
ed for individual project monitoring or review, provided that— 

(A) the study shall be of a nonrecurring nature; 

(B) any ed ucat i ona l agency or institution may choose wheth- 
er or not to participate, and that any such decision shall not be 
used by any Federal agency for purposes of individual project 
monitoring or funding decisions; 

CO the man-hours necessary for educational agencies ami in- 
stitutions to respond to requests fin- information or data shall 
not be excessive, and the requests shall not be excessive in 
detail, unnecessary, redundant, ineffective, or excessively 
costly, and 

(D) the Federal agency requesting information or data has 
announced the plans for the study in the Federal Register, 
The Secretary shall inform the relevant agency or institution con- 
cerning the waiver decision within thirty days following such an 
announcement, or the study shall be deemed waived and may pro- 
ceed. Any study waived under the provisions of this subsection 
shall be subject to no other review than that of the agency request- 
ing information or data from educational agencies or institutions. 

(6) Nothing in this section shall be construed to interfere with 
the enforcement of the provisions of the Civil Rights Act of 1964 or 
any other nondiscrimination provision of Federal law. 

(c) The Secretary shall, insofar as practicable, ami in accordance 
with the provisions of this Act, provide educational agencies ami 
institutions and other Federal agendas, pursuant to the require- 
ment of section 406(0(2* A), with summaries of information collect- 
ed and the data acquired by Federal agencies, unless such data 
were acquired on a confidential basis, 

(d) The Secretary shall, insefor as practicable— 

il) develop standard definitions and terms consistent, wher- 
ever possible, with those established by the Office of Federal 
Statistical Policy and Standards, Department of Commerce, to 
be used by all Federal agencies in dealing wi(b education-relat- 
ed information and data Requisition requests; 

(2) develop an automated indexing system for cataloging all 
available data; 

(3) establish uniform reporting dates among Federal agencies 
for the information and data acquisition required after review 
under this section; 
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<4) pablish annually a listing of education data requestSjby 
Federal agency, and tor the programs administered in the Edu- 
cation Division, publish a toting annually of each such pro* 
groTwith ito%£r^rtii» and with the data burden result- 
tag from each shot program; and u . . 

(5) require the Federal agency proposing tte edted^ in- 
formal or data acquisition activity to identify in in- 
stalment the legislative authority apectttcally requiring such 
collection, if any, and require the responding educational 
agency or institution to make the same identification it H in 
turn collects such information or data from other agencies or 
individuals. 

(eXD Subject to the provisions of paragraph (2\ the Secretary 
shall develop, in consultation with Federal and State agencies ami 
local eduaSonal agencies, procedures whereby educational agen- 
cies and institutions are permitted to submit information required 
under any Federal educational program to a single Federal or 
State ed ucation a l agency. . 

(2) Any procedures developed under paragraph 0) shall be con- 
sidered regulations for the purpose of section 4tfi and shaU ta sub- 
mitted subject to disapproval in accordance with section 431(e) ot 
this Act tea period of not to exceed GO days computed in accord- 
ance with such section 

(S) The Secretary shall submit a repent to the Congress not less 
than once every three years, describing the implementation of this 
section. Such report shall contain recommendations for revtsioftj to 
Federal laws which the Secretary finds are imposiMurtdue bur- 
dens on educational agencies and institutions* and such recommen- 
dations shall not be subject to any review by any Federal agency 
outside the Department 

CfXl) The Secretary is authorized to make grants from sums ap* 
propriated pursuant to this subsection to State educational agen- 
cies, including State agencies responsible for poetsecondary educa- 
tion, for the development or improvement of education manage- 
ment information systems, 

\t) Any State educational agency is eligible for a grant of run* 
under this subsection subject to the following conditions: 

(A) The agency agrees to us£ such funds for the development 
or improvement ot its management information system and 

Xes to coordinate all data collection for Federal programs 
inistered by the agency through such a system. 

(B) The agency agrees to provide folds to local educational 
agencies and institutions of higher education for the develop- 
ment or improvement of management information systems 
when such grants are deemed necessary by the State educa- 
tional agency. 

(C) The State agency agrees to take specific steps, in coopera- 
tion with the Secretary and with local educational agencies or 
institutions of higher education in the State, as appropriate, to 
eliminate excessive detail and unnecessary and redundant in- 
formation requests within the State and to achieve the coHej> 
tion of information in the most efficient and effective possible 
manner so as to avoid imposing undue burdens on local educa- 
tional agencies or institutions of higher education. 

(g) For the purpose of carrying out this subsection— 
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(1) there are authorized to be ajgwnopriated for salaries am 
expenses $600,000 for fiscal year ItffS, $1,000,000 for fiscal yea? 
1380, am! $1,200,000 for each of the two succeeding fiscal years 

(2) time are authorized to be appropriated for grants undo* 
subsections <f> (1) and (2) the sums of $5,000,000 for fiscal yeai 
1979, $5,000,000 far fiscal year 1980, and $50,00(^000 for end 
of the two succeeding fiscal years; and 

(3) the sums appropriated according to paragraphs (1) and (2 
shall be appropriated as separate line items. 

(j» U&Cim-ai &££d I M*r. 1, 1WB. PX. 85-061, wc 121*b\ 32 But 233K 
2841; snxp&d Aug, ft, 1S79, Pi. *~48, S3 Stat 912 effective Ow i, 197ft 

ffewfcd by reference Oct. 17, IST9, PI* 96-JK, Mt S81, S3 Stat SIT; amended Dec 
1 1, 11*80, PL 96-511, MC «aX 94 Stat. £826. 

Pakt A— Education Division or tub Department of Health, 
Education, and Wkltahk » 

tub education division 

Ssc. 401. (a) There shall be, within the Department of Health 
Education, ami Welfare, an Education Division, composed of the 
agencies listed in subsection (b>, which shall be headed by the As 
sistant Secretary. 

(bxl) The Education Division shall be composed of the following 
agencies; 

(A) The Office of Education; and 

(B) The National Institute of Education. 

(2) In the Office of the Assistant Secretary there shall be a Na 
tional Center for Education Statistics. 

*, E !*f t *t Jun * 2* ,flT2 > HL MSI*, sot mmti, 86 Stat 327; an*n&d Augtt* 
21, 1974. PL SB-S80. tec, tm*K 88 Stat- 561 

ASSISTANT SECRETARY TOR EDUCATION 8 

Sac. 402. (a) There shall be in the Department of Health, Educ» 
tion, ani Welfare an Assistant SecAtanr for Education, who shall 
be appointed by the President by and with the advice and consent 
or the Senate. The Assistant Secretary for Education shall be com 
pensated at the rate specified for level IV of the Executive Sched- 
ule under section 5315 of title 5, United States Code. 

(b> The Assistant Secretary shall be the principal officer in the 
Department to whom the Secretary shall assign responsibility for 
the direction and supervision of the Education Division. 

0 , E »^ rt ^J«oe 1972, P L 92-31* sec. 30!te*2)» 86 Stat $27; amended August 
21. 1974, P L. i©-3K0, mpc. SQUamAI, 88 St»t 560. 
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THE OFFICE Ofr EDUCATION 1 

Sac. (a) There shall be an Office of Education (hereinafter in 
this sectkm referred to as the "Office") which shall be the primary 
agency ot the Federal Government responsible for the administra- 
tion of programs of financial assistance to educational agencies, in- 
stitutions, and organizations* The Office shall have such responsi- 
bilities and authorities as may be vested in the Commissioner by 
law or delegated to the Commissioner in accordance with law. 

(b) Hie Office shall be headed by the Commissioner of Education 
who shall be appointed by the President, by ami with the advice 
and consent of the Senate, and who shall be subject to the direction 
and supervision of the Secretary. 

(cXD The Office shall, consistent with such orgnnoation thereof 
which is provided by law, be divided into bureaus, and such bu- 
reaus shall be divided into divisions as the Commissioner deter- 
mines appropriate. . 

(2XA) There shall be regional offices of the Office established in 
such places as the Commissioner, after consultation with the As- 
sistant Secretary, shall determine. Such regional offices shall carry 
out such functions as are specified in subparagraph (B). 

(B) The regional offices shall serve as centers for the dissemina- 
tion of information about the activities of the agencies in the Edu- 
cation Division and provide technical assistance to State and local 
educational agencies, institutions of higher education, and other 
educational agencies, institutions, and organizations and to individ- 
uals and other groups having an interest in Federal education ac- 
tivittes. 

(C) The Commissioner shall not delegate to any employee in any 
regional office any function which was not carried out, in accord- 
ance with regulations effective prior to June 1, 1973, by employees 
in such offices unless the delegation of such function to employees 
in regional offices is expressly authorized by law enacted after the 
enactment of the Education Amendments of 1974 * 

(d*) > There shall be, in the Office of Education, an Office of Non- 
Public Education to insure the maximum potential participation of 
nonpublic school students in all Federal educational programs for 
which such children are eligible, 

iZ> The Office shall be headed by the Deputy Commissioner for 
Non-Public Education, who shall be appointed by the Commission- 
er. 

(20 V&C 1221c> Enacted June 23. 1972, P L 92-318, sec »l(a«2J, SS Slat 327; 
amende August 21, 1974, P.U 98-380, sec. MKtfa). K8 Stat 5*rt. £61; afiraded Octo- 
ber 12, 191ft, PL $4~4£L Bet 4Q&aK SO Stat 2233; amended Nov I, ItfK, PL 
561, sec. mi, 92 Slat 2351; amended Oct IS, 1980. P L Se- 170, aec. 10«d>, 94 Stat 

FUND FOB THE IMPBOVKMKNT OF POSTSECONDAKV BOUCATJON 

Sec. 404. [Repealed by section 1001(c) of the Education Amend- 
ments of 1980 (94 Stat 1491X Section 1001(a) of such Amendments 
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reeaacted the Fund for the Improvement of Postsecondary Educa- 
tion as title X of the Higher Education Act of 1965,} 

OFF-CS Of EDUCATIONAL RESEARCH AND IMPROVEMENT 

^fef - (aXD The Congress declares H to be the policy of the 
United Kates to provide to every individual an equal opportunity 
- receive an education of high quality regardless of his race, color, 
religion, sex, age, handicap, national origin, or social class. Al- 
though the American educational system has pursued this objec- 
tive, it has not attained the objective. Inequalities of opportunity to 
receive high quality education remain pronounced. To achieve the 
goal of quality education requires the continued pursuit of knowl- 
edge about education through research, improvement activities, 
data collection, and information dissemination. While the direction 
of American education remains primarily the responsibility of 
State ami local governments, the federal Government has a clear 
responsibility to provide leadership in the conduct ami support of 
scientific inquiry into the educational process* 

(2) The Congress further declares it to be the policy of the United 
States to— 

(A) promote the quality ami equity of American education, 1 

(B) advance the practice of education as an art, science, and 
profession; 

<C) support educational research of the highest quality; 
<D) strengthen the educational research and development 
system; 

(E) improve educational techniques and training; 

<F) assess the national progress of this Nation's schools and 
educational institutions, particularly special populations; and; 

<G) collect, analyse, ami disseminate statistics and other data 
related to education in the United States and other nations. 

(3) For purposes of this section— 

< A) the term M Assistant Setwtary" means the Assistant Sec- 
retary for Educational Res&au .i and Improvement established 
by section 202 of the Department of Education Organisation 
Act j 

CB) the term "Council" means the National Advisory Council 
on Educational Research and Improvement established by sub- 
section (cJ; 

(C) the term ''educational research" includes baric and ap- 
plied research, development, planning, surveys, assessments, 
evaluations, investigations, experiments, and demonstrations 
in the field of education and other fields relating to education; 

ID) the term "Office" means the Office of Educational Re- 
search and Improvement established by section 209 of the De- 
partment of Education Organization Act; and 

(E) V > ■ m "United States" and "State" include the Dis- 
trict of Columbia and the Commonwealth of Puerto Rico. 
(b*l i It shall be the purpose of the Office to carry out the policies 
set forth in subsection (a) of this section. The Office shall be admin- 
istered by the Assistant Secretary and shall include— 
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(A) the National Advisory Council on Educational Research 
and Improvement established in subsection (ck 

(B) the Center for Education Statistics established by section 

such other units as the Secretary deems appropriate to 
carry out the purposes cf the Office. 
C2) The Office shall, in accordance with the provisions of this sec- 
tion, seek to improve education hi the United States through con- 
centrating the resources of die Office on the priority research and 
development needs described in paragraph (3X 

(3) The needs to which paragraph (2) apply are- 

(A) improving student achievement; a . 

(B) improving the ability of schools to meet their responsibil- 
ities to provide equal educational opportunities for all stu- 
dents, including those with limited English-speaking ability, 
women, older students, part-time students, irinority students, 
gifted ami talented students, handicapped siodents, and stu- 
dents who are socially, economically, or educationally disad- 

Va K?f^iect4ng, analysing, and disseminating statistics and 
other data related to education in the United States ami otter 
nations; 

(D) improving the dissemination and application of knowl- 
edge obtained through educational research am! data gather- 
ing, particularly to education professionals and policy makers; 

<E> encouraging the study or the sciences, the arts, and the 
humanities, including foreign languages and cultures; 

(F) improving the data base of information cm special popula- 
tions and their educational status; 

(G) conducting research on adult educational achievement, 
particularly literacy and illiteracy as it affects employment, 
crime, health, ami human welfare; 

(H) conducting research on postsecondary opportunities, es- 
pecially access for minorities ami women; and 

<1) conducting research on education professionals, especially 
at the elementary and secondary levels including issues of re- 
cruitment, training, retention, and compensation. 

(4) The Secretary shall publish proposed research priorities in 
the Federal Register every two years, not later th:in October 1, and 
shall allow a period of sixty days for public comments aid sugge- 
stions. 

(cXl) Hie Council shall consist of fifteen members appointed by 
the President, by and with the advice and consent of the Senate, in 
addition, there shall be such ex officio members who are officers of 
the United States as the President may designate, indudira the 
Assistant Secretary. A majority of the appointed members of the 
Council shall constitute a quorum. The Chairman of the Council 
shall be designated by the President from among the appointed 
members. Ex officio members shall not have a vote on the Council. 
The members of the Council shall be appointed to ensure that the 
Council is broadly representative of the general public; the educa- 
tion professions, including practitioners; policymakers and re- 
searchers; ami the various fields and levels of education. 

C2K A) Except as provkied in subparagraph (B>, members shall be 
appointed to terms of three years. 
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(5) Of the members first appointed— 

(i) five shall be apotated for terns of one year, 
(U) five shall bo appointed for terms of two years; and 
(iii) five shall be appointed for terms of three years; 
as designated by the President at the time of appointment 

fO Any member appointed to fill a vacancy occurring before the 
expiration of the term far which the predecessor was appointed 
stall be appointed only for the remainder of such term A member 
may serve after the expiration of a term until a successor has 
taken office. 

ID) An appointed member who has been a member erf the Council 
for six consecutive years shall be iaalteftie for appointment to the 
Council during the two-year period following the expiration of the 
sixth year. 

(3) The Council shall— 

(A) advise the Secretary and the Assistant Secretary on the 
policies ami activities carried out by the Office: 

(B) review and publicly comment on the policies and activi- 
ties of the Office; 

(C> conduct such activities as may be necessary to falfill its 
Amotions under this subsection: 

(D) prepare such reports to the Secretary mi the activities of 
the Office as are appropriate; and 

<E) submit, no later than March 31 of each year, a report to 
the President and the Congress on the activities erf the Office, 
and on education, educational research, and data gathering in 
general. 

(dXl) In order to carry out the cbjectirea of the Office under this 
section, the Secretary within the limits of available resources 
shall- 

(A) conduct educational research; 

<B) collect, analyze, and disseminate the findings erf educa- 
tion reserach; 
iO train individuals in educational research; 

(D) assist and foster such research, col t ctkm, dissemination, 
ami training through grants, cooperative agreements, and tech- 
nical assistance; 

(E) promote the coordination of educational research and re- 
search support within the Federal Government ami otherwise 
assist ami foster such research; ami 

(K) collect, analyze, and disseminate statistics ami other data 
related to education in the United States and other nations. 
(2XA) The Secretary may appoint, for terms not to exceed three 
years (without regard to the provisions of title 5 of the United 
States Code governing appointment in the competitive service) and 
may compensate (without regard to the provisions of chapter 51 
and subchapter IU of chapter SB of such title relating to classifica- 
tion and General Schedule pay rates) such scientific or professional 
employees of the Office as the Secretary considers necessary to ac- 
complish its functions. The Secretary may also appoint ami com- 
pensate not more than one-fifth of the number erf full-time, regular 
scientific or professional employees of the Office without regard to 
such provisions. The rate of basic pay for such employees may not 
exceed the maximum annual rate erf pay for grade GS-15 under 
section 5332 of title 5 of the United States Code, except that the 
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pay erf" any employee employed before the date of enactment of the 
Higher Education Amendments of 19% shall not be reduced by ap- 
plication of such maximum pay limitation. 

(B) The Secaretary may reappoint employees described in sub- 
paragraph (A) upon presentation of a clear and convincing justifi- 
cation of need, for one additional term not to exceed three years. 
All such employees shall work on activities of the Office and shall 
not be reassigned to other duties outside the Office during their 
term. 

(O Individuals who are employed on the date of enactment of 
this Act and were employed by such Office on April 1, 1986, and 
who were employed under excepted hiring authority provided by 
section 209 of the Department of Education Organization Act or 
this section may continue to be employed for the duration of their 
current term. , 

OKA) The Secretary may carry out the activities in paragraph 
(If— 

(i) directly; 

(ii) through grants, contracts, and cooperative agreements 
with institutions of higher education, public ami private orga- 
nizations, institutions, agencies, ami individuals; and 

(iii) through the provision of technical assistance. 

(B) When making competitive awards under this subsection, the 
Secretary shall— __ 

(i) solicit recommendations and advice regarding research 
priorities, opportunities, and strategies from qualified experts, 
such as education professionals and policymakers, personnel of 
the regional education laboratories 1 and of the research and 
development centers supported under paragraph (4), ami the 
Council, as well as parents and other members of the general 
public; 

(ii) employ suitable selection procedures utilizing the proce- 
dures and principles of peer review, except where such peer 
review procedures are clearly inappropriate given such factors 
as the relatively small amount of a grant or contract or the ex- 
igencies of the situation; and 

(iii) determine that the activities assisted will be conducted 
efficiently, will be of high Quality, ami will meet priority re- 
search and development needs under this section. 

(C> Whenever the Secretary enters into a cooperative agreement 
under this section, the Secretary shall negotiate any subsequent 
modifications in the cooperative agreement with all parties to the 
agreement affected by the modifications. 

(4 HA) In carrying out the functions of the Office, the Secretary 
shall, in accordance with the provisions of this subsection, sup- 
port— 

(i) regional educational laboratories established bv public 
agencies or private nonprofit organizations to serve the needs 
of a specific region of the Nation under the guidance of a re- 
gionally representative governing board, thr regional agendas 
of which shall, consistent with the priority research and deveK 
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opment needs established by subsection (b)(2) ami (3), be deter- 
mined by the governing boards of such labs; 

(ii) research and development centers established by institu- 
tions of higher education, by institutions of higher education in 
consort with public agencies or private nonprofit organisations, 
or by interstate agencies established by compact which operate 
subsidiary bodies established to conduct postsecondary educa- 
tional research end development; 

(iii) meritorious unsolicited proposals for educational re- 
search and related activities that are authorised by this subsec- 
tion; and 

(iv) proposals that are specifically invited or requested by the 
Secretary, on a competitive basis, which meet objectives au- 
thorised by this subsection. 

(B) Prior to awarding a grant or entering Into a contract for a 
regional educational laboratory or research and development 
center under subparagraph (AXi) or (AXu), the Secretary shall 
invite applicants to compete for such laboratories and centers 
through notke published in the Federal Register. 

(C) Each application for assistance under subparagraph (A) (i) or 
(ii) as a regional educational laboratory or a research and develop- 
ment center shall contain such information as the Secretary may 
reasonably require, including assurances that the applicant will— 

(i) be responsible for the conduct of the research and develop- 
ment activities; 

(ii) prepare a long-range plan relating to the conduct of such 
research and development activities; 

(iii) ensure that information developed as a remit of suds re- 
search ami development activities, including new educational 
methods, practices, techniques, and products, will be appropri- 
ately disseminated; 

<tvl provide technical assistance to appropriate educational 
agencies and institutions; and 

(v> to the extent practicable, provide training for individuate, 
emphasizing training opportunities Jbr women ami members of 
minority groups, in the use of new educational methods, prac- 
tices, techniques, ami products developed in connection with 
such activities, 

(D) No grant may be made and no contract entered into for as- 
sistance described under subparagraph (A) (i) or (ii) unless— 

(i> proposals for assistance under this subsection are solicited 
from regional educational laboratories end research and devel- 
opment centers by the Office; 

(ii) proposals for such assistance are developed by the region- 
al educational laboratories and the research and development 
centers in consultation with the Office; and 

(iii) the Office determines that the proposed activities will be 
consistent with the education research and development pro- 
gram and dissemination activities which are being conducted 
by the Office. 

(G) No regional educational laboratory or research ami develop- 
ment center receiving assistance under this subsection shall, by 
reason of the receipt of that assistance, be ineligible to receive any 
other assistance from the Office authorized by law. 
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(F) The Secretary Bhall make available attenuate funds to support 
meritorious, unsolicited proposals as described under subparagraph 
(AXiiil, and provide sufficient notice of the availability of such 
funds to individual researchers in aU regions of the country. 

(5) The Secretary, from fends appropriated under this section, 
may establish and maintain research fellowships in the Office, for 
scholars, researchers, and statisticians engaged in the collection 
aid dissemination of information about education and educational 
research* Subject to regulations published by the Secretary, fellow- 
shins may include such stipends and allowance, including travel 
ana subsistence expenses provided for unite* title 5, United States 
Cbde, as the Secretary considers appropriate. 

(6) lite Secretary may award grants to institutions of higher edu- 
cation, including technical ami community colleges as appropriate, 
to assess the new and emerging specialties and the technologies, 
academic subjects, and occupational areas requiring vocational edu- 
cation, with emphasis on the unique needs for preparing an ade- 
quate supply of vocational teachers of handicapped students. The 
Secretary mall give special consideration to tm* preparation re- 
quired to teach classrooms of handicapped or other highly targeted 
groups of students, in combination with otter nonhandkapped or 
other nontargeted students, within the same vocational education 
setting. 

(eXD There are authorized to be appropriated to carry out this 
section, $72,231,000 for fiscal year 1987 and such sums as may be 
necessary for each of the four succeeding Fiscal years. 

(2) The Secretary may not enter into a contract for the purpose 
of regional educational laboratories under subsection (dX3*A*i) for 
a period in excess of Ave years. 

(3) Not less than 95 per centum of funds appropriated pursuant 
to this subsection for any fiscal year shall be expended to carry out 
this section through grants, cooperative agreements, or contracts. 

(4) When more than one Federal agency uses funds to support a 
single project under this section, the Office may act for all such 
agencies in administering those funds. 

iftl) In each fiscal year for which the total amount appropriated 
to carry out this section and section 406 of this Act equals or ex- 
ceeds the total amount appropriated for fiscal year 1986 to carry 
out such sections — 

(A) not less than $17 760,000 shall be available in each fiscal 
year to carry out subsection (d*4KAXiH of this section (relating 
to centers); 

<B) not less than $17,000,000 shall be available in each fiscal 
year to carry out subsection <dK4KAKi) of this section {relating 
to labs); 

«C> not less than $5j00,000 shall ht< available in each fiscal 
year to assist a separate system of 16 education resources in- 
formation clearinghouses (including direct supporting dissemi- 
nation services) pursuant to subsection <d*3xA* of thts section, 
having the same functions and scope of work as the clearing- 
houses had on the date of enactment of the Higher Education 
Amendments of 11*86; 

(D) Not less than $9,500,000 for the fiscal y<>ar 1919, and such 
sums as may be necessary for each of tin* fiscal years 1990 
through 1943, shall be available to carry out section 406m of 
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this Act (relating to the National Assessment of Education 

Pt !Bl!$WBS than $8,750,000 shall be available in each fiscal 
year to carry oat section 406 erf this Act, except for subsection 
U) <>f that section (relating to the Garter for Educational Statis- 
tics and 

i¥) not less than $500,000 shall be available in each fiscal 
year to carry out subsection {dX4XAXiii) of this section (relating 
to field initiated research). 
(2) If the sums appropriated for any fiscal vear are less than the 
amount required to be made available under subparagraphs (A) 
through IP) of paragraph (U then each of the amounts required to 
be made available under such subparagraphs shall be ratably re- 
duced. If additional amounts become available for any such meal 
year, such reduced amounts shall be increased on the same basis as 
they were reduced. 

120 VSJC, mM Enacted June 23, 1972, P L 92-S18, we. IMlax&L 86 Slat 328, 
33% amended August 21, 1974, P L 93-330, HabJ&m 88 Slat 660; amended 
Ortrier 12, 197$, P.I* S4-4S2, iec 40S, 90 Stot 2227, 2228, 2229, 2230; ammded Nov. 
: W£ P L 95-561, «c 1842, 92 Stat 2352. 23&fc aee atee gtocral reference Oct 17, 
1979, P-L 96-S8, 30! f S3 Stat 677; amended Oct 3, 1&35, P L 9&-S74, eec 1211- 
1314, 94 Slat 1498. 1499; amende* Oct 19, 1884. P L «WIL «*. 7021a}, 70S, 704f&>, 
9S Stat 2406; amended Oct 17, 1986, P L 99-498, §\40haK 100 Stat 1589; 
amended June S, 1987, P.L 100-50, ftHak 101 Stat 382; amended April 2S, 1988, 
P.L 100-297, sees. MO Up), 300Z, SW&ck 102 Stat 337, 349. 

NATIONAL CKKTKR FOB EDUCATION STATISTICS 

Sea 406. (aXl) There is established, within the Office erf Educa- 
tional Research and Improvement, a National Center for Education 
Statistics (hereafter* in this section referred to as the "Ctenter"). 
The general design ami duties of the National Center for Education 
Statistics shall be to acquire and diffuse among the people of the 
United States useful statistical information on subjects connected 
with education {in the most general and comprehensive sense of 
the word t particularly the retention of students, the assessment of 
their progress, the financing of institutions of education, financial 
aid to students, the supply of and demand for teachers and other 
school personnel, libraries, comparisons of the education of the 
United States and foreign nations and the means of promoting ma* 
terial, social, and intellectual prosperity through education. 

(2KA) The Center shall be headed by a Commissioner of Educa- 
tion Statistics who shall be appointed by the President, by ami 
with the advice and consent of the Senate. The Commissioner of 
the National Center for Education Statistics shall have substantial 
experience and knowledge of programs encompassed by the Nation- 
al Center 2 The Commissioner shall be paid in accordance with sec- 
tion 5315 of title 5, United States Cbde. The Commissioner shall 
serve for terms of 4 years, except that the initial appointment shall 
commence June 21 f 1991. t 

\Bt There shall be within the Center (i) an Associate Commission- 
er for Statistical Standards and Methodology who shall be qualified 
in the field of mathematical statistics or statistical methodology; 
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and (ii) an Associate Commissioner for Data Collection and Dis- 
semination, who shall be an individual who has extensive knowl- 
edge of uses of statistics for policy purposes at all levels of Ameri- 
can education, awl who shall promote the participation of States, 
localities, and institutions of higher education in designing educa- 
tion statistics programs, encourage widespread dissemination and 
use of the Center's data, ami promote United States participation 
in international and regional education statistics. The Commission- 
er may appoint such other Associate Commissioners as may be nec- 
essary and appropriate.". 

ib) The purpose of the Cer r shall be to collect, and analyze 1 
and disseminate statistics and other data related to education in 
the United States and in other nations. Hie Center shall— 

il) if feasible, on a State-by-State basis, collect, collate, and, 

from time to time, report full and complete statistics on the 

conditions of education in the United States; 

(2) conduct ami publish reports cm specialized analyses of the 
meaning and significance of such statistics; 

(3) assist Stat* ami local educational agencies, including 
State agencies responsible for postsecondarv education, in im- 
proving and automating their statistical and data collection ac- 
tivities (and shall establish a special program to train employ- 
ees of such State and local agencies in the use of the Center s 
standard statistical procedures ami concept* and may establish 
a fellows program to temporarily appoint such employees as 
fellows at the Center for the purpose of familiarization with 
the operations of the Center); 

<4» review and report on educational Lvtivities in foreign 
countries; 

{5) conduct a continuing survey of institutions of higher edu- 
cation and local educational agencies to determine the demand 
for, and the availability of, qualified teachers and administra- 
tive person rv\ especially in critical areas within education 
which are developing or are likely to develop, and assets the 
extent to which programs administered in the Department of 
Education are helping to meet the needs identified as a result 
of such continuing survey; and 

\6> access 8 periodically the current and projected supply and 
demand for elementary and secondary school teachers (includ- 
ing teachers *t the pre-school level) and early childhood educa- 
tion development personnel with particular attention to— 

(A) long-term and short-term needs for personnel in vari- 
ous subject areas or teaching specialities; 

IB) shortages in particular types of schools or communi- 
ties, and in States or regions; 
iC) the number of minorities entering teaching; 
<D) the proportions of women and minorities in educa- 
tional administration, ami the trends over lime; 

iE) the demographic characteristics* academic qualifica- 
tions, job preparation, experience and skills of existing 
teachers and new entrants in the (kid uf education; 
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(P) the effect of the introduction of Stole mandated 
teacher competency tests on the demographic and educa- 
tional characteristics of teachers and the supply of teach- 
ers; and 

(0) the rate at which teachers leave teaching, their rea- 
sons for leaving, the sources of supply for new entrants, 
ami the trends over time. 
(cXl) There shall be an Advisory Council on Education Statistics 
which shall be composed of 7 public members appointed by the Sec- 
retary and such ex officio members as are listed in subparagraph 
(2). Not more than 4 of the appointed members of the Council may 
be members of the same political party. 
\2) Hie ex officio members of the Council shall be— 

(A) the Assistant Secretary, 

(B) the Director of the Census, 

(C) the Commifiskmer of Labor Statistics, 

(D) Commissioner 1 of Education Statistics, and; * 

f£) Chairman, 8 National Commission on Libraries ami Infor- 
mation Science. 

<3) Appointed members of the Council shall serve for terms of 3 
years, as determined by the Secretary, except that in the case of 
initially appointed members of the Council, they shall serve for 
shorter terms to the extent necessary that the terms of office of not 
mere than 3 members expire in the same calendar year. 

(4) The Commissioner of Education Statistics shall serve as the 
non-voting presiding officer of the Council. 

(5XA) Trie Council shall meet at the call of the presiding officer, 
except that it shall meet- 
it) at least four times during each calendar year; and 
Hi) in addition, whenever three voting members request in 
writing that the presiding officer call a meeting. 
(B) Six members or the Council shall constitute a quorum of the 
Council. 

(6) The provisions of section 448(b) of part D of this title shall not 
apply to the Council established under this subsection. 

17 > The Council shall review general policies for the operation of 
the Center am) dial! be responsible for ndvising on standards to 
insure* that statistics ami analyses disseminated by the Center are 
of high quality ami are not sutgect to political influence. 

<8) The Commissioner may appoint such other ad hoc advisory 
committees as the Commissioner considers necessary. 

<dXl> Hie Commissioner shall, not later than June 1 of each year, 
submit to the Congress an annual report which— 

<A) contains a description of the activities of the Center 
during the then current fiscal year and a projection of its ac- 
tivities during the succeeding fiscal year, 

(B) sets forth estimates of the cost of the projected activities 
for such succeeding fiscal year, and 

(C) includes a statistical report on the condition of education 
in the United States during the two preceding fiscal years ami 
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a prelection, for the three suoceeding fiscal years, erf estimated 
statistics related to education hi the United States. 

(2) The Secretary shall submit annually a report to the Congress 
giving information of the State of Education in the Nation. In such 

the Secretary shall clearly set forth the Secretary's views of 
needs in education and the most effective manner in which 
the nation and the Federal Government may address such needs. 

(3) The Center shall develop ami enforce standards designed to 
protect the confidentiality erf persons in the collection, reporting, 
and publication of data under this section. This subparagraph shall 
not be construed to protect the confidentiality of information about 
institutions, organisations, and agencies receiving grants from or 
having contracts with the Federal Government 

(4XA) 1 Except as provided in this section, no person may— 
ti) use any individually identifiable information fur- 
nished under the provisions of this section far any purpose 
otter than statistical purposes for which it is supplied; 

(ii) make any pu bl ica tion whereby the date furnished by 
any particular person under this section can be identified; 
or 

(iii) permit anyone other than the individuals authorised 
by the Commissioner to examine the individual reports; or 

(B) No department, bureau, agency, officer, or employee of 
the Government, except the Commissioner of Education Statis- 
tics in carrying out the purposes of this section, shall require, 
for any reason* copies of reports which have been filed under 
the section with the Center for Education Statistics or re- 
tained by any individual respondent Copies of such reports 
which have been so retained or filed with the Center or any of 
its employees or contractors or agents shall be immune from 
legal process, and shall not, without the consent of the individ- 
ual concerned, be admitted as evidence or used for any purpose 
in any action, suit, or other judicial or administrative proceed- 
ing. This subsection shall only apply to individually identifia- 
ble data (as defined in subparagraph (EM.* 

CC) Whoever, being or having been an employee or staff 
member appointed under the authority of the Commissioner or 
in accordance with this section* of the Act, having taken ami 
subscribed the oath of office, or having sworn to observe the 
'imitations imposed by subsection fa*, knowingly publishes or 
communicates any individually identifiable information (as de- 
fined in subparagraph (En, the disclosure of which is prohibit- 
ed under the provisions of subparagraph (A), and which ccmes 
into his or her possession by reason of employment (or other- 
wise providing services) under the provisions of this section, 
shall be fined under title 18, United States Code, or imprisoned 
not more than 5 years, or both. 

ID) The Commissioner may utilise temporary staff, including 
employees of Federal, State, or local agencies or instrumental- 
ities including local education agencies, and employees of pri- 
vate organisations to assist the Center in performing the work 
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iwthoraed by this section, but only if such temporary staff is 

(W wo collection of information or data aaqairition activity 
Mmtertofcen by the Center shall be subject te^rrev^TS 

^™J??J?r&?°??{ P rocedure ex^Pt as required by the Di- 
rector of the Office of Management and Budget under the rules 

?T ; k T? ? S!f^ I ^ ? tabIished P«™»ant to chapter 36 of title 44, 
United States Code. 

tF) For the purposes of this section— 

(D the term "individually identifiable information" 
means anjreconL response form, completed survey or ag- 
gregation thereof from which information about individual 
g^ggnte. teachws^wnninistrators or other individual per. 

(U) the term "report" means a response provided by or 
about an individual to an inquiiy ironTthe Center and 
°°^J^ M^. a 1 ?^ tiea, ,a«Kregation from which indi- 
vidually identifiable informatior cannot be revealed; and 
.^^^.^f^use (i), the term "persons" does not in- 
, 0 ™?*«elee, local educational agencies, or schools. 
(GXi) This paragraph shall not apply to- 
il) the survey required by section 1303(c) of the Higher 
Education Amendments of 1986; or 

ill) to any longitudinal study concerning access, choke, 
persistence progress, or attainment in postsecondary edu- 
cation. 

(u) Any person, except those sworn to observe the limitation 
at tn» subsection, who uses any data as described in clause (i) 
presided bv H» Center, in conjunction with any other informa- 
tion or technique Unduding de-encrvption^ to identify any in- 
dividual student, teacher, administrator, or other person and 
who discloses, publishes, or uses for a purpose other than that 
for which it was collected, or who otherwise violates clause (i) 
or in) ^subparagraph (A), shall be fined under title 18. United 
states Code, or imprisoned not more than 5 years, or both. 

liu) No employee or staff member of the Center or of an in- 
stitution of higher education may be found criminally liable 
under subparagraph (O, based on a violation of subparagraph 
<A> or clause ti), if such employee or staff member has taken 
reasonable precautions, consistent with the purpose of this seo- 
« ion, to ensure the confidentiality of data made available to the 
puMtc. 

(H) Nothing in this paragraph shall restrict the right of the 
Comptroller General of the United States to gain access to any 
reports or other records, including information identifying in- 
divtduals, in the Centers possession; except that the same re- 
strictions on disclosure that apply to the Center under sub- 
paragraphs <B> and (G) shall apply to the General Accounting 

♦Jj23' ^ 0enter » authorised to furnish transcripts or copies of 
tobies and other statistical records and make special atactica 
compilations and surveys for State and local officials, public and 

KK^W^*? nd . individll8ls - The Center shaU^provlde 
d*™£JSr edu « at » na ' agencies opportunities to suggest the 
development of particular compilations of statistics, surveys, and 
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analyses thai would assist those educational agencies. The Canter 
shall ftirnish such special statistical compilations and surveys as 
the Committees on Labor and Human Resources ami on Appropria- 
tions of the Senate and the Committees on Education and Labor 
and on Appropriations of the House of Representatives may re- 
quest Such statistical compilations and surreys other than those 
carried out pursuant to the preceding sentence, dull be made sub- 
ject to the payment of the actual or estimated cost erf such work. In 
the case (/nonprofit organisations or agencies, the Secretary mag 
engage in joint statistical prmecte, the cost of which i stall be shared 
equitably as determined by the Secretary Prwitied, That ^tta > pur- 
posesof such projects are otherwise authorised by law. All funds 
received in payment for work or services described in this pa re- 
graph dial] be deposited in a separata account which may be used 
U> pay directly the costs of such work or service to repay appro- 
priations which initially bore all or part of such costs, or to refund 
excess sums when necessary. _ t 

12XA) The Center shall participate with otter Federal agencies 
having a need for educational data in forming a consortium for the 
purpose of providing direct joint access with such agencies to all 
educational data received by the Center through automateddata 
processing. The Library of Congress, General Accounting Office, 
and the Committees on Labor and Human Resources and Appro- 
priations of the Senate ami the Committees on Education and 
Labor and Appropriations of the House of Representatives shall, 
for the purposes of this subparagraph, be considered federal agen- 
cies* 

(B) The Center shall, in accordance with regulations published 
for the purpose of this paragraph, provide all interested parties, in- 
cluding public and private agencies ami individuals, direct acorn to 
data collected by the Crater far purposes of research and acquiring 
statistical information. 

In carrying out any authorised responsibilities under 
UiJn ^rvtion, the Commissioner may enter into contracts iwter 
rev-uU- competitive procedures of the Federal Government or 
at :.?? :$\ tinaal arrangements. Contracts or financial arrange* 
^ . V"* ft v also include sole source contracts with States, addi- 
restitutions, organizations performing international 
•w'k v siid associations that are nationally representative of a 
vrvH -ariety erf States or nonpublic schools. The Commissioner 
Khali aubmit annually * report to the appropriate committees 
Li the Congras, IdAin* urn sole sow r j contract, its purpose, 
and the reasons why ^ uipetitive bidding was not feasible sn 
each such instance. 

14) The Commissioner is authorised to prepare and publish 
such information am) documents as may be of value in carry- 
ing cut the purposes of this section. Periodically, the Commts* 
sioner shall issue a regular schedule of publications. 

(5/ in addition to the condition of education report under 
subsection Id), the Commissioner is authorised to make special 
repeals cm particular snippets whenever required to do so by 
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the Pr^tdent or either House of Congress or when considered 
appropriate by the Oo mmio si onor . 

to) The Commissioner k authorized to use information col- 
lected by other offices in the Department of Education and by 
other executive agencies ami to enter into interagency agree- 
ments for the coflection of statistics for the purposes of this 
section. The Commissioner is authorized to arrange with any 
agency, organization, or institution for the collection of statis- 
tics for the purposes of this section and may assign employees 
of the Center to any such agency, organization, or institution 
to assist in such collection* 

(7) The Commissioner is authorized to use the statistical 
method known as sampling to carry out this section. Data may 
be collected from States, local educational agencies, schools, li- 
braries, administrators, teachers, students, the general public, 
and such other individuate, persons, organizations, agamies, 
and institutions aa the Commissioner may consider appropri- 
ate. 

(8) Td assure the technical quality and the coordination of 
statistical activities of the Department, the Commissioner shall 
provide technical assistance to Department offices that gather 
data for st at is tic al purposes. Such assistance may include a 
review of and advice on data collection plans, survey designs 
and pretests, the management of data, and the quality erf re* 
porting of data. 

(9) The Commissioner is authorised to— 

(A) select, appoint, and employ such officers ami em- 
ployees as may he necessary to carry out the functions of 
the Center, subject to the provisions of title &, United 
States Code (governing appointments in the competitive 
service), and the provisions of chapter 61 and subchapter 
III of chapter 58 of such title (relating to classification and 
Gtfnerai Schedule pay rates); ami 

cB) notwithstanding any other provision of this Act, to 
obtain services as authorised by section 3109 of title 5, 
United States Code, at a rate not to exceed the equivalent 
daily rate payable for grade GS-18 of the General Sched- 
ule under section 5832 of such title. 
(ft!) 1 There are authorised to be appropriated tor the purposes 
of thai section (including salaries and expenses) $42,328,000 for 
fiscal year 1989, am) such sums as may be necessary for each of the 
fiscal years 1990, Ifttt, 1992, and M 

(2) 8 The Commissioner may contract with States to carry out 
subsection (hx Such contracts may not exceed the additional cost to 
the State— 

(A) of meeting the information and data gathering requirements 
in compliance with such subsection; or 
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(B) for compliance with related effort* erf the National Crater for 
Education Statistics to achieve comparable and uniform data con- 
sistent with the purposes of this subsection. 

IgXl) In addition to its other responsibilities, the Center shall col- 
lect uniform data from the States cm the financing of elementary 
ami secondary education. Each State receiving funds muter the 
Education Consolidation and Improvement Act of 1981 shall coop- 
erate with the Center in this effort 

(2) 1 In addition to other duties of the Commissioner under 
this section, it shall be the responsibility of the Commissioner 
to issue regular public reports to the President and Congress 
on dropout and retention rates, remits of educ ati o n , supply 
and demand of teachers and school personnel libraries, finan- 
cial aid and on such otter education indicators as the Commis- 
sioner determines to be appropriate. 

(3) The Commissioner shall establish a special study pawl to 
make recommendations concerning the determination of edu- 
cation indicators for study and report under paragraph 12). Not 
more than 18 months after the date of the enactment of the 
Augustus F. Hawkins-Robert T. Stafford Elementary and Sec- 
ondary School Improvement Amendments of 1888, the Commis- 
sioner shall submit the report of the pane! to the appropriate 
committees of the Congress. The para shall erase to exist 6 
months after the (tote of such submission. 

(4XA) The Center shall conduct an annual national survey of 
dropout ami retention rates as an education indicator. 

(B) The Commissioner shall appoint a special task force to 
develop and test an effective methodology to accurately meas- 
ure dropout am! retention rates. Not later than 1 year after 
the date of enactment of the Augustus F. Hawkins-Robert T. 
Stafford Elementary ami Secondary School Improvement 
Amendments of 1988, the task force shall submit a report of its 
recommendations, including procedures for implementation of 
such recommendations, to the Commissioner and the appropri- 
ate committees of the Congress, 

(O On the second 8 Tuesday after Labor Day of 1989 and on 
each such Tuesday thereafter, the Center shall submit a report 
to the appropriate committees of the Congress of the dropout 
and retention rate prevailing on March AO of each such year. 

(5XAJ As of March 30, 1990, and not less than every 3 years 
thereafter, the Center shall conduct a national study and 
survey of financial aid in accordance with the * revisions of sec- 
tion I40$c> of the Higher Education Amendments of 1986. The 
Center shall submit a report to the appropriate committees of 
the Congress concerning the findings of such study* 

<B> Concurrent with each survey, the Center. 4 shall conduct 
longitudinal studies of freshman and graduating students con* 
ceming access, choice, persistence progress, curriculum and at- 
tainment Such studies shall evaluate such students at 3 points 
over a 6-year interval. 
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(6) On April 1, 1998, and every 10 years thereafter, the 
Center shall submit a report to the appropriate committees of 
the Cungress concerning the social :ind economic status of chil- 
dren who reside in the areas served by different local educa- 
tional agencies. Such report shall be based on data collected 
duringthe most recent decennial census, 

<7) The Center shall conduct a study of a statistically rele- 
vant sample of students enrolled in elementary and secondary 
school and postsecendary education training concerning educa- 
tional progress, intellectual development, and economic pros- 
perity. The study dull collect data on participation in higher 
education, including enrollment, persistence, and attainment 
Such study shall evaluate such students by such criteria at 2- 
year intervals. As of February 1, 1989, and every 8 years there- 
after, the Commissioner shall select a sample of students en- 
rolled in school for this study. 

(8) The Center with the assistance of State library agencies, 
shall develop and support a cooperative system of annual data 
collection for public libraries. Participation shall be voluntary; 
however, all States should be encouraged to join the system. 
Attention should be given to insuring 1 timely, consistent and 
accurate reporting. 
(9) The National Center for Education Statistics shall conduct a 
study on the effects of higher standards prompted by school reform 
efforts on student enrollment ami persistence. The study shall ex- 
amine academic achievement, ami graduation rates of low-income, 
handicapped, limited English proficient, ami educationally disad- 
vantaged students. 

fhxft There is established within the Cento- a Nat mal Coopera- 
tive Education Statistics System (hereafter 2 referred jo in this sub- 
section a* the "System"). The purpose of the Syst/ 4 is to produce 
and maintain, with the cooperation of the States comparable and 
uniform educational information ami data that are useful for pol- 
icymaking at the Federal, State, and local level. 
(2) Each State that desires to participate in the system shall— 
(A) first develop with the Center the information and data- 
gathering requirements that are needed to report on the condi- 
**pn and progress of elementary and secondary education in 
the United States, such as information and data on— 

(i) schools and school districts* 

(ii) students and enrollment including special popula- 
tions; 

iiii) the availability and use of school libraries and their 
resources; 

Hv) teachers, librarians, and school administrators; 
(v> the financing of elementary aid secondary education; 
<vi) student outcomes, including scores on standardized 
tests and other measures of educational achievement; and 
tvii) the process of education reform in the States and 
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(B) then en tar into as agreement with the Center for that 
fiscal year to comply with those information ami data-gather- 
ing requirements. 
(3) To establish ami maintain the system,' the Commissioner— 

(A) shall— _ 

<i> provide technical assistance to the States rewarding 
the collection, maintenance, and use of the System s data, 
including the timely dissemination of such data; and 

(ii) to the extent possible, implement standard defini- 
tions and data collection procedures; and 

(B) may— 

(i) directly, or through grants* cooperative agreements, 
or contracts, conduct research, development, demonstra- 
tion, and evaluation activities that are related to the pur- 
poses of the System; and 

(ii) prescribe appropriate guidelines to ensure that the 
statistical activities of the States participating in the 
System produce data that are uniform, timely, and appro- 
priately accessible, 

UX1) With the advice of the National Assessment Governing 
Board established by paragraph (5XaXi)» the Commissioner shall 
carry out, by grants, contracts, or cooperative agreements with 
qualified organisations, or consortia thereof, a National Assessment 
of Educational Progress, The National Asset «ment of Educational 
Progress shall be placed in the National Center for Education Sta- 
tistics and shall report directlv to the Commissioner for Education- 
al Statistics* Hie purpose of the National Assessment is the assess- 
ment of the performance of children and adults in the bask skills 
of reading, mathematics, science, writing, history/geography, and 
other areas selected by the Board. 

{2XAi The National Assessment shall provide a fair and accurate 
presentation of educational achievement in skills, abilities, ami 
knowledge in reading, writing, mathematics, science, history/geog- 
raphy, and other areas specified by the Board, and shall use sam- 
pling techniques that produce data that are representative on a na- 
tional and regional basis and on a State basis pursuant to subpara- 
graphs (CXi) and (CXiiK In addition, the National Assessment 
shall— 

(i) collect and report data on a periodic bask, at least once 
every 2 years for reading and mathematics; at least once every 
4 years tor writing and science; and at least once every 6 years 
for history /geography and other subject areas selected by the 
Board; 

(ii) collect and report data every 2 years on students at ages 
9, 13, and 1? ami in grades 4, 8, and 12; 

(iii) report achievement data on a basis that ensures valid re- 
liable trend reporting; 9 

Civ) include information on special groups. 
(B) In carrying out the provisions of subparagraph (A), the Secre- 
tary and the Board appointed under paragraph (5) shall assure that 
at least 1 of the subject matters in each of the 4 and 6 year cycles 
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described in subparagraph (AXi) will be included in each 2 year 
cycle Assessment 

(CXi) The National Assessment shall develop a trial mathematics 
assessment survey instrument for tlte eighth grade and shall con- 
duct a demonstration of the instrument in 1990 in States which 
wish to participate, with the purpose of determining whether such 
an assessment yields valid, reliable State representative data. 

(ii) Hie National Assessment shall conduct a trial mathematics 
assessment for the fourth and eighth grades in 1982 and, pursuant 
to subparagraph (6XDl v > shall develop a trial reading assessment to 
be administered in 1992 for the fourth grade in States which wish 
to participate, with the purpose of determining whether such an as- 
sessment yields valid, reliable State representative data. 

{iii} The National Assessment shall ensure that a representative 
sample of students participate in such assessments. 

(iv) No State may agree to participate in the demonstration de- 
scribed in this subsection without full knowledge of the process for 
consensus decisionmaking on objectives to be tested, required in 
paragraph (6XE), and of assessment demonstration standards for 
sampans, test administration, test security, data collection, valida- 
tion and reporting. States wishing to participate shall sign an 
agreement developed by the Commissioner. A participating State 
shall review and give persuasion for release of results from any 
test of its students administered as a part of this demonstration 
prior to the release of such data. Refusal by a State to release its 
data shall not restrict the reporting of data from other States that 
have approved the release of such data. 

(v) The Commissioner shall provide for an independent evalua- 
tion conducted by a nationally recognised organization (such as the 
National Academy of Sciences or the National Academy of Educa- 
tion) of the pilot programs to assess the feasibility and validitv of 
assessments and the fairness ami accuracy of the data they 
produce. The report shall also describe the technical problems en- 
countered and a description about what was learned about how to 
best report data from the National* Assessment of Educational 
Progress. The results of this report wiii be provided to the Congress 
and to States which participated in assessments pursuant to para- 
graph tC) ii) ami (ii) within 18 months of the time such assessments 
were conducted. 

(DXi) s The National Assessment shall have the authority to de- 
velop and conduct, upon the direction of the Board and subject to 
the availability of appropriations, assessments of adult literacy. 

(3xA) The National Assessment shall not collect any data that 
are not directly related to the appraisal of educational perform- 
ance, achievements, and traditional demographic reporting varia- 
bles, or to the fair and accurate presentation of such information. 

(B) The National Assessment shall provide technical assistance to 
States, localities, and other parties that desire to participate in the 
assessment to yield additional information described in paragraph 
<2>. 
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(4XA) Escept as provided in subparagraph IB), the public shall 
haw access to all data, questions, and test instruments of the Na- 
tional Assessment. 

(BXi) The Commisswner shall ensure that all personally identifia- 
ble information about students, their educational performance, and 
their families and that information with resprst to mdividual 
schools remain confidential, in accordance with section S52a of Utle 
5, United States Code 

(ii) Notwithstanding any other provision of the law, the Secretary 
may decline to make available to the public for a period not to 
exceed 10 years following their initial use cognitive questions that 
the Secretary intends to reuse to the future. 

(O The use of National Assessment test items and test data em- 
ployed to toe pilot program authorised to subsection (2XO to rank, 
compare, or otherwise evaluate individual students, schools, or 
school districts is prohibited. a ( „ 

(5XAXU There hi established the National Assessment Governing 
Board (hereafter 1 in this section referred to as the "Board"). 

(U) The Board shall formulate the policy guidelines for the Na- 

tH Hml Assessment, 

(B) Hie Board shall be appointed by the Secretary in acconbutte 
with this subparagraph ana subparagraphs iC\ iu\ and (EX The 
Board shall be composed of— m i% 

(I) two Governors, or former Governors, who shall not be 
members of the same political party, 

(ii) two State legislators, who shall not be members of the 
same political party; 
(iii> two chief State school officers; 

(iv) one superintendent of a local educational agency; 

(v) one member of a State board of education; 

(vi) one member of a local board of education; 

(vii) three classroom teachers representing the grade levels 
at which the National Assessment is conducted; 

(viii) one representative of business or industry; 
(is) two curriculum specialists; 

(x) two testing and measurement experts; 

(xi) one nonpublic school administrator or policymaker, 

(xil) two school principals* one elementary and one second- 
ary, 

(riii) three additional members who are representatives of 
the general public, including parents. 
Hie Assistant Secretary for Educational Research and Improve- 
ment shall serve as an ex officio member of the Board as a nonvot- 
ing member* 

(CXi) Hie Secretary aid the Board shall ensure at all times that 
the membership of the Board reflects regional, racial, gender and 
cultural balance and diversity and that it exercises its independent 
judgment, free from inappropriate influences and special interests* 

til} In the exercise of its functions, powers, and duties, the Board 
shall hire its own staff and shall be independent of the Secretary 
and trie other offices and officers of the Department of Education. 



1 S© in orituuU. "ffemfter" prctebiy afcouW t» ttriken. 
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m The Secretary may appoint, at the direction of the Board, far 
terms not to exceed S yean, without regard to the provisions of 
title &, United States Code, governing ajrewntroents in the compete 
trve service, not mote than 6 technics! employees to administer 
this subsection who may be paid without regard to the provisions 
of chapter 51 and subchapter ffl erf chapter H of such titie relating 
to classification and General Schedule pay rates. 

(DXi) The members of the Assessment Policy Committee, serving 
on the date of enactment of the National Assessment of Education* 
al Progress Improvement Act, shall become members of the Board 
far the remainder of the terms of the appointment to the Assess- 
ment Policy Committee. 

(ii) To complete the initial membership of the Board, the Secre- 
tary shall appoint members of the Board as necessary in 'be cate- 
gories described in subparagraph (B) for which there are no mem*, 
hers continuing from the Assessment Policy Committee on the date 
of enactment of the National Assessment of Educational Progress 
improvement Act The Secretary shall appoint such members from 
among nominees tarnished by the Governors, chief State school of- 
ficers, education associations and organisations, the National Acad- 
emy of Scfonces, the National Academy of Education, parent orga- 
nizations, and learned societies. 

(Hi) As vacancies occur, new members of the Board shall be ap- 
pointed try the Secretary from among individuate who are nominat- 
ed by the Board after consultation with representatives of the 
groups listed in subparagraph (B). For each vacancy the Board 
dial] nominate at least 3 individuate who, by reason of experience 
or training, are qualified in that particular Board vacancy. 

(B) Members of Use Board appointed in accordance with this 
paragraph shall serve for terms not to exceed 4 years which shall 
be staggered, as determined by the Secretary, subject to the provi- 
sions of subparagraph (DXi). Any appointed member of the Board 
who changes status under subparagraph (B) during trie term of the 
appointment of the member may continue to serve as a member 
until the expiration of that term. 

(6* A) In carrying out its functions under this subsection, the 
Board shall be responsible for— 

(i) selecting subject areas to be assessed (consistent with 
paragraph (2XA)); 

(ii) identifying appropriate achievement goals for each age 
and grade in each subset area to be tested under tlx- National 
Assessment; 

(iii) developing assessment objectives; 

(iv) developing test specifications; 

(v) designing the methodology of the assessment; 

(vi) developing guidelines and standards for analysis plans 
and for reporting and disseminating results; 

(vii) developing standards and procedures for interstate, re- 
gional and national comparisons; and 

(viii) taking appropriate actions needed to'improve the form 
and use of the National Assessment 

(B) Hie Board may delegate any functions described in subpara- 
graph (A) to its staff: 

<C) The Board shall have final authority on the appropriateness 
of cognitive items. 
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ID) The Board shall take steps to ensure that all items selected 
for use in the National Assessment are free from racial, cultural, 
gender, or regional bias. 

(E) Each learning area assessment shall have goal statements de- 
vised through a national consensus approach, providing for active 
participation of teachers, curriculum specialists, local school ad- 
ministrators, parents and concerned memtars of the general 
public. 

(F) The Secretary shall report to the Board at regular intervals 
of the. Department's action to implement the decisions of the 
Board. 

(G) Any activity of the Board or of the organization described in 
paragraph (U shall be subject to the provisions of this subsection. 

(7XA) Not to exceed 10 percent of the ftinds available for this sub- 
section may be used far administrative expenses (including staff, 
consultants and contracts authorised by the Board) and to carry 
(Hit the functions described in paragraph <6XA*. 

<B> For the purposes of its administrative functions, the Board 
shall have the authorities authorized by the Federal Advisory Com- 
mittee Act and shall be sulyect to the open meeting provisions of 
that law. 

t8XA) Participation in the National ami Regional Assessments by 
State ami local educational agencies shall be voluntary. 

(B) Participation in assessments made on a State basis shall be 
voluntary. The Secretary shall enter into an agreement with any 
State which desires to cany out an assessment for the State under 
this subsection. Each such agreement shall contain provisions 
designed to assure— 

(i) that the State will participate in the assessment; 
in) that the State will pay from non-Federal sources the non- 
Federal share of participation; and 

(Hi) that the State agrees with the terms and conditions spec- 
ified in -~ bsectien (aXSXCXivX 

iCM) For trdcfa fiscal year, the non-Federal share for the purpose 
of clause iii) of subparagraph (B) shall be the cost of conducting the 
assessment in the State including the cost of administering the as- 
sessment at the school level for all schools in the State sample and 
the cost of coordination within the State. 

tii) The non-Federal share of payments under this paragraph 
may be in cash or in kind. 

<u„A> The Commissioner shall provide for continuing reviews of 
the Notional Assessment, including validation studies by the Na- 
tional Onter for Education Statistics and solicitation of public 
comment on the conduct and usefulness of the National Assess- 
ment. The Secretary shall report to the Congress, the President, 
and the Nation on the findings and recommendations of such re- 
views. The Commissioner shall consider thi* findings and recom- 
mendations in designing the competition to select the organization 
through which the Office carries out the National Ass ssment 

<B) The Commissioner shall* not later than 6 months after the 
dale of enactment of the National Assessment of Educational 
Progress Improvement Act, publish a report setting forth plans for 
the collection of data for the 1990 assessment and plans for includ- 
ing other subject arras in the 1992 ami later assessments. The 
report shall include methods by which the results of the National 
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Assessment of Educational Progress may be reported so that the 
results are more readily available and more easily understood by 
educators, policymakers, ami the general public, ami methods by 
which items will be reviewed to identify and exclude items which 
reflect racial, cultural, gender, or regional Mas. The report shall be 
developed after consultation with educators, State education offi- 
cials, members of the Board appointed under paragraph (5), ami 
the general public. 

f(5 The report required by this paragraph shall be submitted to 
the Congress and made available to the public. The appropriate au- 
thorizing committees of the Congress may request the Secretary to 
modify the plan contained in the report The Secretary shall take 
such actions as may be appropriate to any out the recommenda- 
tions contained in the report. 

(j) For purposes of tills section, the terms "United States" ami 
"State" include the District of Columbia and Puerto Rico. 

090 U&C \m*~l) Enacted August 21. 1074, PL 93-380, sec. SOlW, 88 Stat 556. 
558; amended April 21, NTS, P L 9*~273, sre 121 U 90 Slat 378; amended October 
12, 197& P L. 94*482, sec 401(c), SO Stat 2226; sec. 404, 90 Stat. 223), 228% eat 
SOSlq). SO Slat. 2228; amended No*. 1, 297*, PL sees. 1281, 1212(a), ttk 

\24&*h 82 Stat. 2m 2334, 2338, 2341, 28&$ see eJso general reference Oct 17.197V. 
PL Srt-88, sec. SOL 99 Sui 677; amended Oct 1*1834, PJL 98-Ml, seas. Tflfiftrt, 
704&*, 98 Stat 2406; amended Oct 17, ISS& PL. 93-498, sec 1402, 10O Stat. 1697; 
amended June 8, 1887, PL. 100-fiU, (S&bJ, 101 Stat 863; amended April 28, 1888, 
P L 100-297, sees, 8001, S40SaX 102 Stat 333, 844; amended November IS, 1990, 
P L 101-688, ear. 282, 104 Slat 2894, 

RESPONSIBILITY OK STATES TO FURNISH INFORMATION 

Sec. 406A. (a) The Commissioner shall require that each State 
submit to him, within ninety days after the end of any fiscal year, 
a report on the uses of Federal funds in that State under any appli- 
cable program for which the State is responsible for administra- 
tion. Such report shall — 

(1) list ail grants am! contracts made under such program to 
the local educational agencies and otter public and private 
ui*encie& and institutions within such State during such year; 

(2) include the total amount of ftinds available to the State 
under each such program for such fiscal year and specify from 
which appropriation Act or Acts these funds were available 
and 

(3) be made readily available by the State to local education 
al agencies mid otter public and private agencies and institu- 
tions within the State, and to the public. 

(b) On or before March 31 of each year, the Commissioner shall 
submit to the Committee on Lata- and Human Resources of the 
Senate and to the Committee on Education ami Labor of the House 
of Representatives an analysis of these reports and a compilation oJ 
statistical data derived therefrom. 

(SO UJSLC 122!*- J Enacted August 21, 1974, P.L 93-380, get 512ta>. 88 Stat 571 
amended April 21, 1976, P.L, 04-27% ear 17, 90 Stat STfc amended October 12, 1976 
PL SI 482, sec SOKfttt, tfltift 90 Stat 2237; redesignated Nov. 1, 197S, PL HS-661 
sec l^iHaX^ 93 Stat 2342; sea also general reference Oct 17, 1079, P.L 9S-SS, sec 
301, 93 Stat 077; amended December 8. 1988, P.L 97-211, asc. IS, 97 Stat 1417. 
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AUTHORIZATION OF AffBOFBlATfONS FOR EDUCATION 
PROGRAMS 

Sec. 406B. There is authorized to be appropriated to the Secre- 
tary of Education far fiscal year 1981— 

(1) $2,500,000 for the purpose of carrying out the PraQdiege 
Science Teacher Training program, and 

(2) $5,000,000 for the purpose of carrying out the Minority 
Institutions Science Improvement program transferred to the 
Secretary from the National Science Foundation by section 804 
of the Department of Education Organization Act 

(20 UAC. I221e-H» Enacted October 3, 1380, Pi* 96-374. Me ISO*, 94 Stat 1*97; 
mended Nov. 28, 2985, P.L*fr-153,B3 8Ut 90S. 

AUTHORIZATION OF APPROPRIATION FOR SCIENCE IMPROVEMENT 

PROGRAM 

Sec. 406C. There are authored to be appropriated $6,000 for 
each of the fiscal years 1985 and 1886 for the purpose or carrying 
out the Minority fnsitutions Science Improvement Program trans- 
ferred to the Secretary of Education from the National Science 
Foundation by section 304 of the Department of Education Organi- 
zation Act. 

(29 U&C 1221e-lc> Enacted Nov. 22, P L 99- 159, 99 Stat 903, 

KVtSS FOR EDUCATION OFFICERS OF THE UNITED STATES 

Sec. 407. (a) For the purposes of this section, the term "education 
officer of the United Stales" means any person appointed by tlte 
President pursuant to this part, except members of commissions, 
councils, and boards. 

ib) Each education officer of the United States shall serve at the 
pleasure of the President. 

\c) No education officer of the United States shall engage in any 
other business, vocation, or employment while serving m the post- 
tioi to which he is appointed; nor may he, except with the express 
approval of the President in writing* hold any office in, or act in 
any capacity for, or have any financial interest in, any organiza- 
tion, agency, or institution to which an agency in the Education Di- 
vision makes a grant or with which any such agency makes a con- 
tract or any other financial arrangement. 

<d) No person shall hold, or act for, more than one position as an 
education officer of the United States for more than a H0 day 
period. 

(20 U.SC. m\*~2) Enacted August 21, 1974. PL. W-: f >«\ sec. M&aKll BK Stat. 

GENERAL AUTHORITY OF ADMINISTRATIVE HEADS OF EDUCATION 

AGENCIES 

Sec. 408. (a) Each administrative head of an education agency, in 
order to carry out functions otherwise vested «n him by law or by 
delegation of authority pursuant to law, sub to limitations as 
may be otherwise imposed by law, authorized- 
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(1) to make, promulgate, issue, rescind, and amend rates an* 
regulations governing the manner of operation of, and goverr 
ing the applicable programs administered by the agency c 
which he is head; 

(2) in accordance with those provisions of title 5, Unite 
States Code, relating to the appointment and compensation o 
personnel ami subject to such limitations as are imposed k 
this part, to appoint and compensate such personnel as may b 
necessary to enable such agency to carry out its functions; 

(S) to accept unconditional gifts or donations of service! 
money, or property (real, personal, or mixed; tangible or intan 
gfbtefe 

(4} without regard for section 3848 of th - Revised Statutes o 
the United States (81 V&C 529), to rater into and perforo 
such contracts, leases, cooperative agreements, or other tram 
actions as may be necessary for the conduct of such agency, 

(5) with funds expressly appropriated for such purpose, t> 
construct such facilities as may be necessary to carry out ftinc 
tions vested in him or in the agency of which ho is head, am 
to acquire and dispose of property; and 

(6) to use the services of other Federal agencies and reins 
burse such agencies for such services. 

(b> The administrative bead of an education agency shall ensun 
that, in contracting under the authority of this section for the serv 
ices of independent persons in the competitive review of grant ap 
plications, all such persons are qualified, by edua^on and expert 
ence, to perform such services. The qualification of such person 
and the terms of such contracts, other than information whid 
identify such person, »h?U be readily made available to the public 

<c? Any administrative bead of an education agency is, subject U 
any other limitations on delegations of authority provided by law 
authorised to delegate any of his functions under this section to a* 
officer or employee of U*at agency. 

id) For the purposes of this title, the term "administrative hem 
of an education agency" means the C 'iimissioner and the Directs 
of the National Institute of Education. To the extent that the As 
sistant Secretory is directly responsible for the administration of i 
program and to the extent that the Assistant Secretary is responsi 
ble lor the supervision of the National Center for Education Statis 
tics, the Assistant Secretary shall for such purposes, be considera 
within the meaning of such term. 

<2U U aC. mie-S) Enacted August 21, $974, P L 93-380. wc, 603am 88 Slat 
&5S. tm-, amended Nov \. 197H, P L 95-561. sees. I, tc*. 1244, 92 Stel. 2553; set 

aJso wrteml reference Oct. 17, 1S7S. P L 96- SS, sec. 301. 9S Stat. 677. 

EDUCATION IMPACT STATEMENT 

Sec. 409. Notwithstanding any other provision of law, no repute 
tion affecting any institution of higher education in the Unitec 
States, promulgated on or after the date of enactment of this Act 
shall become effective unless such agency causes to be published ir 
the Federal Register a copy of such proposed regulation togethei 
with an educational impact assessment statement which shall de 
termtne whether any information required to be transmitted undei 
such regulation is already bring gathered by or is available frorr 
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any other agency or authority of the United States. Notwithstand- 
ing the exception provided under section 65$ b> of title 5, United 
States Code, such statement shall he based upon the record estab- 
lished unto- the provisions of section 633 of title 5» United States 
Code, compiled during the rulemaking proceeding regarding such 
regulation. 

(26 US.C. 122W-4) Enacted October 3, 1980, Pi. 96-374, tec 1306, 94 Stat. 149& 

Past B— Appropriations and Evaluations 
Subpart I —Appropriations 

ADVANCE FUNDING 

Sac. 411. To the end of affording the responsible State, local, ami 
Federal officers concerned adequate notice of available Federal fi- 
nancial assistance for education, appropriations for grants, con- 
tracts* or other payments under any applicable program are au- 
thorized to be included in the appropriation Act for the fiscal year 
preceding the fiscal year for which tht y are available for obliga- 
tion. In order to effect a transition to this method of timing appro- 
priation action, the preceding sentence shall apply notwithstanding 
that its initial application under such program will result in the 
enactment in the same year (whether in the same appropriation 
Act or otherwise) of two separate appropriations, one for the then 
current fiscal year and one for the succeeding fiscal year. 

(20 U&C. 1223) Enacted Jan. 2. 1968, PI* 90-247. see 4M, SI Stat S14; amended 
April 13, 1970, PL 92-230. aec. 401ia*4). S4 Stat 166; renumbered June 23, 
PL 92-31K wc. 30lla*H 88 Stat 32* mtew#matfid AuguM 21. 1974, P.L 93-3*0, 
sec. fr&axllCl. 88 Slat. 56Z 

AVAILABILITY OP APPROPRIATIONS ON ACADEMIC OK SCHOOL VEAB BASIS 

Sec. 412. <a) Appropriations for any fiscal year for grants* loans, 
contracts, or other payments to educational agencies or institutions 
under any applicable program may, in ticcordance with regulations 
of the Secretary, be made available for expenditure by the agency 
or institution concerned on the basis of an academic or school year 
differing from such fiscal year. 

lb) Notwithstanding any other provision of lav.-, unless enacted in 
specific limitation of the provisions of this subsection, anv funds 
from appropriations to carry out any programs to which this title 
is applicable during any fiscal year which are not obligated and ex- 
pended by educational agencies or institution* prior to the begin- 
ning of the fiscal year succeeding the fiscal year for which such 
funds were appropriated shall remain available for obligation and 
expenditure by such agencies and institutions during such succeed- 
ing fiscal year. 

<2> Any funds under any applicable program which, pursuant to 
paragraph (1), are available for obligation and expenditure in the 
year succeeding the fiscal year for which they were appropriated 
shall be obligated and expended in accordance with— 

f A) the Federal statutory and trtfulatory provisions relating 
to such program which are in effect for such succeeding fiscal 
year, and 
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(B) any program plan or application submitted by such edu- 
cational agencies or institution for such program for such suc- 
ceeding fiscal year. 
tc> If any funds appropriated to carry out any applicable program 
are not obligated pursuant to a spending plan submitted in accord- 
ance with section S6?9(dK2) of the Revised Statutes ami become 
available for obligation after the institution of a judicial proceeding 
seeking the release of such funds, then such funds shall be avail 
able for obligation and expenditure until the end of the fiscal year 
which begins after the termination of such judicia! proceeding. 

ISO USC 122S) Eaeuted Jan. 2, 1968, Pi* 00-847, aec. 405, SI Stat. 81&; amended 
April IS, im P.L 91 ~«S0, kc ttlfa) (51,(7?, <SJ, 84 Stat 16&; renumbered June 23, 
1972, P L 32-318, aec. 3011am % Stat 326, redesignated and amended, Attain* 21, 
1*74, PL 93-380, ate. SGSiaXH 88 Slat 562, 563; amended April 21, 1978, P L S4- 
273, aw. £121, 90 Stat amended Sept. 24, 1ST?, PX> 95-112, sac 5, 91 Sua. 912; 
amended No*. 1. 1979, Pi. 95-661, aec. 1245 82 Stat 2354. 

AVAILABILITY Of APPROPRIATIONS 

Set. 413. Notwithstanding any other provision of law, unless ex- 
pressly in limitation of the provisions of this title, fends appropri* 
a ted for any fiscal year to carry out any of the programs to which 
this title is applicable shall remain available for obligation and ex- 
penditure until the end of such fiscal year. 

(20 UAG 1226) Enacted Oct )& 1968. P.L 90-576. aec S9UH 92 Stat 1094; 
amended April 13. 1970, P.L 91-230, see 4M<am *4 Slat 166; renumbered Jane 
23, 1972, Pi. 82-31* aec 86 ftat X26, amt^ded August 21, 1974. PL 93- 

3K0, aec 50©la K2*» Stat 568. 

CONTINGENT EXTENSION OF PROGRAMS 

Sec. 414. 1 <a) Unless the Congress in the regular session which 
ends prior to the beginning of the terminal fiscal year— 

U) of the authorisation of appropriations for an applicable 
program; or 
(2) of the duration of an applicable program; 
either— 

(A) has passed or has formally rejected legislation which 
would have the effect of extending the authorization or dura- 
tion (as the case may be) of that program; or 

(B) by action of either the House of Representatives or the 
Senate, approves a resolution stating that the provisions of this 
section shall no longer apply to such program; 

such authorization or duration is hereby automatically extended 
For— 

(it two additional fiscal years for any applicable program au- 
thorised to be included in the Appropriation Act for the fiscal 
year preceding the fiscal year for which appropriations are 
available for obligation, t>r 

tii) one additional fiscal year for any other applicable pro- 
gram 

'SrtJttm 327 vf Pan S of Title ill of P 1. W- 4N2 pnm&» m folbw*. 

The prwiamm of wctten 414 uf ihr Ormi Erfinfrtien Provumm* AH, refattngte i. centin 
Krtti rMrniHW ttf »p}*ixabi*> program*, *tj*U ool a^^y to the IndbrHma Hdfu^M* ChilArm Aamwt 
ma> Art pf lfJU ut to aay pruffmrn of fmsmezaJi inwnlaMf far gffamrtwmai pusponr far htttadb* 
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The amount appropriated far each additional year shall not exceed 
the amount which the Congress could, under the terms of the law 
for which the appropriation is made, have appropriated for arch 
program during such terminal year, 

(bXl) For the purposes of clause (A) of subsection ia\ the Con- 
gress shall not have been deemed to have passed legislation unless 
such legislation becomes tew. 

(23 In any ease where the Commissioner is required under an ap- 
plicable statute to carry out certain acts or mate certain determi- 
nations which are necessary for the continuation of an applicable 
program, if such acts or determinations are required during the 
terminal year of such program, such acts and determinations shall 
be requinri during any fiscal year in which that part of subsection 
(a) which follows clause (B) thereof bin operation. 

^ILfiL*^* 1 ^**/*®** 21 ' 1974, PX. 9S-380, kc. 88 Stat 563; 

9? 3 ?^ 3 J? a L P i^ 37 i: «W, Ml Slat im Kratogaenri refcn- 
«J» OctH. lJ^PL nc S01 f 9S Slat 077; boomM Oct 3, ftSO, PL 96- 

PAYMENTS 

Sec* 41& Payments pursuant to grants or contracts under any 
applicable program may be made in installments* and in advance 
or by way of reimbursement, with necessary adjustment* on ae* 
count of overpayments or underpayments, as the Commissioner 
may determine, 

, ®> UaSfflfc-I) fesctrt April 13, 197S, PL 401UUJ0}, 84 Slat 

iZ£ ^2^^ Jttftr^ 1S72, ft. **, SOlteKl), 88 Stat 388; mteraated 

Oct 17, 1979, P L 96-88, sec 801. 33 Slat 977, 

Subpart 2— Planning and Evaluation of Federal Education 

Activities 

PROGRAM PLANNING AND EVALUATION 

Sec 416, Sums appropriated pursuant to section 400(d) may in- 
clude for any fiscal year for which appropriations are otherwise au- 
thorised under any applicable orognun not to exceed $25,000,000 
r • »hyl he availaMe to the Secretary, in accordance with regu- 
lotions prescribed by him, for expenses, including grants, contracts, 
or other payments, ior (1) planning for the succeeding year for any 
such program, and (2) evaluation of such programs. 
^^UXC Enacted August tt. 1974, PL SS m sec TOtamO, 88 Stat 

ANNUAL EVALUATION REPORTS 

Sac 417. (a) Not later than December 31 of each year, the Secre* 
tary shall transmit to the Committee on Education and Labor of 
the House of Representatives and the Committee on Labor and 
Human Resources of the Senate an annual evaluation report which 
evalu es the effectiveness of applicable programs (including conv 
pliance with provisions of law requiring the maintenance of non- 
Federal expenditures for the purposes of such applicable programs) 
in achieving their legislated purposes together with recommends- 
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tfams relating to such programs for the improvement of such pro- 
grama which will result in greater effectiveness in achieving such 
purposes. In the em of any evaluation report evaluating specific 
pro gr ams and protects, ouch report shall— 

(A) set forth goals ond specific objectives in qualitative and 
Qttantitetive terms for all programs and projects assisted under 
the applicable program concerned ami relate those goals and 
objec tives to the jmrposes rf such program; 

(B) contain information on the progress bring made during 
the p rovtous fi scal year toward the achievement of such goals 
and flDjectiv e s, 

pdrofoe ^ cost and benefits of the applicable program 
being evaluated during the previous fiscal year and identify 
whk& sectors of the puUfo receive the benefits of such pro* 
gram and bear the costs of such program; 

(D) contain plans for implementing corrective action and roe* 
oramendations fer new or amended legislation where warrant- 
ed; 

J*L? mtai ?JL ,i8t £ ,g ^ principal analyses and 

studies supporting the major conclusions and recommendations 
in the report; ass 

<F) be prepared hi concise summary form with necessary de- 
tailed date and appendices, including tabulations of available 
date to indicate tte effectiveness of the programs and projects 

(b) EachevaTuation report submitted pursuant to subsection (a) 
shall contain: <1) a brief description of each contract or grant for 
evaluation of any program (whether or not such contract or grant 
was made under section 416) any part of the performance of which 
occurred during the preceding year, (2) the name of the firm or in- 
dividual who is to carry out the evaluation, and (8) the amount to 
be paid under the contract or grant 

fli^uf^U^; h 19 S P ik¥- 56 h (H 98 9UL 2364; amended Aug 

f Jl 7 ! Fkftf 6 ' ** *H 93 Stat. 342 (effect. v* Oct. J, J 978); amended OWoberl 

RENEWAL EVALUATION REPORTS 

ElS^ion?t^nt|?!] 8eCtiDn l06i&) Congre88ionai Reports 

EVALUATION BY THE COMPTROLLER O ENSEAL 

Sec, 419. (a) The Comptroller General of the United States shall 
review, audit, and evaluate any Federal education program upon 
request by a committee of the Congress having jurisdiction of the 
statute authorising each program or, to the extent personnel are 
availably upon request by a member of such committee. Upo.i such 
request, he shall Cl) conduct studies of statutes and regulations gov- 
erning such program; {2) review the policies and practices of Feder- 



if^if^Klfi^r^ <1TUU rpp * mi * d AMg. ^. JWS, PU 96-16, mc. 4tK &9 Stat 842 
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al agencies administering such program; (3) review the evaluation 
procedures adopted te such aaencks canying out such program; 
ami (4) evaluate particular projects or program* Hie Comptroller 
General shall compile such data as are necessary to carry out the 
preceding functions and shall report to the Coagress at such times 
as he deems appropriate findings with respect to such program 
and nfa recommendations for such modifications in existing laws, 
regulations, procedures and practices as will in his judgment best 
serve to carry out effectively and without duplication the policies 
set forth in education legislation relative to such program. 

(b> In carrying out Us responsibilities as provided in subsection 
(a), the Comptroller General shall give particular attention to the 
practice of Federal agencies of contracting with private firms, orga- 
nizations, and individuals for the provision of a wide range of stud- 
ies and services (such as personnel recruitment and training, pro- 
gram evaluation, and program administration) with respect to Fed- 
eral education programs, and shall repent to the heads of the agen- 
cies concerned and to the Congress his findings with respect to the 
necessity for such contracts aid their effectiveness in serving the 
objectives established in education legislation. 

(c) In addition to the sums authorised to be appropriated under 
section 400(d), time are authorised to be appropriated such sums 
as may be necessary to carry out the purposes of this section. 



fd Aug. 21. 1974, FX, aee. 506U0#XA> a&4 t&j 88StaL683. 

PROHIBITION AGAINST USE OY APPROPBJATZ0 FUNDS JOB BUSING 

Sec 420. No funds appropriated for tht purpose of carrying out 
any applicable program may be used for the transportation of stu- 
dents or teachers (or for the purchase of equipment for such trans- 
portation) in order to ove r com e racial imbalance in any school or 
school system, or for the transportation of students or teachers (or 
for the purchase of equipment for such transportation) in order to 
carry out a plan of racial desegregation of any school or school 
system, except for funds appropriated pursuant to title I of the Act 
of September SO, 1850 (Public Law 874, 81st Congress), but not in- 
cluding any portion of such funds as are attributable to children 
^Sfl^v u ®? er **N»n*raph (C) of section SdX2) or section 
403(UC)of that Act 

&> U AC 1228) Enacted August 21. 1ST4. P.L 93-380, eec 88 Stat m. 

Past C— General R**)uib£M£nts anb Conditions Concerning 
tmb Operation and Administration op Education Programs; 
General Authority of thk Commissionbh of Education 

applicability 

Ssc. 421. The provisions of thk part (except as otherwise provid- 
ed; shag apply to any program for which the Commissioner has ad- 
ministrative responsibility, as specified by law or by delegation of 
authority pursuant to law, 

JfSLH^iS?,? 1 ^ Sk 1 * 74 * PJL semai as sut ss& 

liW6, PX. S4-482> aw. 40*a>, 90 Ste* 22SS; m* ate geaeraJ 
reference Oct IT, ISTfc P.L. eec. 301, S3 Stat S77. ^ 
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SUBPART 1— GSNKRAL AUTHORITY 
ADMIN JSTHATJON OF EDUCATION FROGBAMS 

Ssc 42LA (a) The Commissioner is authorized to delegate any of 
his functions under any applicable program, except the making of 
regulations aid the approval of State plans, to any officer or em- 
ployee of the Office of Education. 

(b) In administering any applicable program, the Commissioner 
is authorised to utilise the services and facilities of any agency of 
the Fbderal Government and of any other public or nonprofit 
agency or institution in accordance with appropriate agreements, 
ami to pay for such services either in advance or by way of reim- 
bursement, as may be agreed upon, 

(c) 1 ( 1 MA) Except in the case of a law which— 

(i) authorises appropriations for carrying out, or controls the 
administration of, an applicable program, or 

<H) is enacted in express limitation of the provisions of this 
paragraph, 

no provision of any law shall be construed to authorise the consoli- 
dation of any a ppl i cable program with any other program. Where 
the provisions of law governing the administration of an applicable 
program permit the packaging car consolidation of applications for 
grants or contracts to attain simplicity or effectiveness of adminis- 
tration, nothing in this subparagraph shall be deemed to interfere 
with mch paefcaying or consolidation. 

(B) No provision of any law which authorises an appropriation 
for carrying out, or controls the administration of, an applicable 
program shall be construed to authorize the consolidation of any 
sura program with any otter program unless provision for such a 
consolidation is expressly made thereby. 

iC) For the purposes of this subsection, the term "consolidation" 
means any agreement, arrangement, or the other procedure which 
results in— 

(i> the commingling of funds derived from one appropriation 
with those derived from another appropriation, 

Hi) the transfer of funds derived from an appropriation to 
the use erf an activity not authorised by the law authorizing 
such appropriation, 

tfti) the use of practices or procedures which have the effect 
of requiring, or providing for, the approval of an application 
for funds derived from different appropriations according to 
any criteria otter than those for which provision is made 
tether expressly or implicitly) in the law which authorizes the 
appropriation of such funds, or this title, or 

Uv) as a matter of policy the making of a grant or contract 
involving the use of funds derived from one appropriation de- 
pendent upon the receipt erf a grant or contract involving the 
use of funds derived from another appropriation. 



'Settles 38&c> of FX. 32-338 pmi d m m follow* 

"tOTfe* provbfami of ■cctien of the General £ttac*U&» Prov&ms Act ehaB be effective 
upon tht dote of enactment of tine Act He pre*kkm **f euy taw which m tacoonfteat with such 
ercttoa <2i<cf that} he effective nor shelf mny each pr^efrte a control to the extant sf each inm- 
Bttteixy. tmtcee **h e tow j* enacted after the date *-* enactment af thb Act " 
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(2XA) No requirement or condition imposed by a law authorising 
appropriations for carrying out any applicable urogram, or control- 
ling the administration thereof, shall be waived or modified, unless 
such a waiver or modification is expressly authorised fay such law 
or by a provision of this titte or by a law expressly limiting the ap- 
plicability of this paragraph. 

(B) There shall be no limitation on the use of funds appropriated 
to carry out any applicable program otter than limitations im- 
posed by the law authorizing the appropriation or a law controlling 
the administration of such program; nor shall any funds appropri- 
ated to cany out an applicable program be allotted, apportioned, 
allocated, or otherwise distributed in any manner or by any 
method different from that specified in the tow authorizing the ap» 



(3) No person holding office in the executive branch of the Gov- 
ernment shall exercise any authority which would authorize or 
effect any activity prohibited by paragraph (1) or (2X 

(4) The transfer of any responsibility, authority, power, duty, or 
obligation subject to this titte. from the Commissioner to any other 
officer in the executive branch of the Government, shall not affect 
the applicability of this title with respect to any applicable pro- 
gram. 

(20 USC mi) fractal April 13, 1970, PX. 91-880, etc 401(409), S4 Stat 16* 
renumbered June 23, 1972, P.U 32-318, sec. 8QUa*U 88 Slh. 32!; amended <hu* 28. 
1972, PU 93-818, sec. 302laJ, SB Stat 388, 88S; heading of are. 421 redeafcrtated June 
23, 1972, P L 82-318, aae. 3081* 86 Stat. 33$ redesignated August 21, K74, P L. 93- 
3HD. flac. S&ftat, 8W Stat. 665; see also general refer*** Oct. 17, 1979, P.L sec. 
301, Stat 677. 

COLLECTION AND DISSEMINATION Of INFORMATION 

Ssa 422. (a) The Commissioner shall— 

(1) prepare and disseminate to State and local educational 
agencies and institutions information concerning applicable 
programs and cooperate with other Federal officials who ad- 
minister programs affecting education in disseminating infor- 
mation concerning such programs; 

(2) inform the public on federally supported education pro- 
grams; 

(3) collect data and information on applicable programs for 
the purpose of obtaining objective measurements of the effec- 
tiveness of such {urograms in achieving their purposes; and 

(4) prepare and publish an annual report (to be referred to as 
"the Commissioner's annual report") on (A) the condition of 
education in the Nation, (B) developments in the administra- 
tion, utilization, and impact of applicable programs, (C) results 
of investigations aid activities by the Office of Education, and 
(D) such facts and recommendations as will serve the purpose 
for which the Office of Education is established (as set forth in 
section 403 of this ActX 

(b) The Commissioner's annual report shall be submitted to the 
Congress not later than June 30 of each calendar year. The Com- 
missioner's annual report shall be made available to State and 
local educational agencies and other appropriate agencies and insti- 
tutions and to the general public. 
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(c) The Gommtsaio&er is authorised to enter into contracts with 
public or private agencies, organisations, groups, or individuals to 
carry out the provisions of this section. 

ISO V&£ 1231a) Baaded AerU 13, 1370, P L 91-230, eec i&HaXlOi, 84 Stat 166; 
rroNua^eraoV June £3, 1S72, P.L B2~m aac. WH**l\ 86 Stat 896; amended Jits* 23, 
!f£2, P.UJf^lS, asc. 301(bX2*Bi, Slat aneaded October 12. 1S7S, PX. H- 
4S2, aye. 90 Stat 2223; eee ate «eceraJ reference Oct 17, 1979, PJU 96-88, 

at 801, 88 Stat G7T 

CATALOG OF FEDERAL EDUCATION ASSISTANCE PROGRAMS 

Ssa 428. The Commissioner shall prepare and make available in 
such farm as he deems appropriate a catalog of all Federal educa- 
tion a s si sta nce programs whether or not such programs are admin- 
istered by him. The catalog shall— 

(1) identify each sucn program, and include the name of the 
program, the authorising statute, the specific Federal administ- 
ering officials, and a brief description of such program; 

(2) set forth the availability of benefits and eligibility restric- 
tions in each such pnvram; 

(3) set forth the budget requests for each such program, past 
appropriations, obligations incurred, and pertinent financial 
information indicating (A) the size of each such program for se- 
lected fecal years, and (B) any funds remaining available; 

(4) set forth the prerequisites, including the cost to the recip- 
ient of receiving assistance under each such program, and any 
duties required of the recipient after receiving benefits; 

(5) identify appropriate officials, in Washington, District of 
Columbia, as well as in each State ami locality (if applicable), 
to whom application or reference for information for each such 
program may be made; 

(6) set forth the application procedures; 

(7) contain a detailed index designed to assist the potential 
beneficiary in identifying all education assistance programs re- 
lated to a particular need or category of potential beneficiaries; 

(8) contain such other program information ami data as the 
Commissioner deems necessary or desirable in order to assist 
the potential program beneficiary to understand and take ad* 
vantage of each Federal education assistance program; and 

(9) be transmitted to Congress with the Commissioner's 
annual report 

(20 t^C J231b> Enacted April 13, 1970, P.U 91-230, see. 40 ha* 10}, 84 Stat. 167; 
renumbered , June 1% 1972, P.U aac. ttltaXU, 86 Stat Sftaeeabo general 

reference Oct. 17. 11179, PU 96-88, etc. 301, S3 Stat 677. 

COMPILATION OP ASSISTED INNOVATIVE PROJECTS 

Sea 424. The Assistant Secretary shall publish annually a compi- 
lation of all innovative projects assisted under programs adminis- 
tered in the Education Division, including title HI and port C of 
title IV of the Elementary and Secondary Education Act erf 1905, in 
any year funds ire used to carry out such programs. Such compila- 
tion shall be indexed according to subject, descriptive terms, and 
locations. 

JtO t:&C 1231b-!) Enacted August 21. 1974, P.U 83-380, see. 50SCaJ. 88 Stat. 565, 
566; also general reference OrL 17, 1978, RU t*c. 301, 93 Star 677. 
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RBVISW Of APPLICATIONS 

Sec. 425, (a) In the case of any applicable program under which 
fi na nci al assistance to provided to (or through) a State educational 
agency to be expended in accordance with a Kate plan approved by 
the Commissioner, ami in the case of the program provided for in 
title I of the Elementary and Secondary Education Act of 1965, any 
applicant or recipient aggrieved hy the final action of the State 
educational agency, and alleging a violation of State or Federal 
law, rules, regulations, or guidelines governing the applicable pro- 
gram, in (1) disapproving or failing to approve its application or 
program in whole or part, (2) foiling to provide fluids in amounts in 
accord with the requirements of laws and regulations, (St ordering, 
in accordance with a final State audit resolution determination, 
the repayment of misspent or misapplied Federal funds, or (4) ter- 
minating further assistance for an a pprov e d program, may within 
thirty days request a hearing. Within thirty days after it receives 
such a request, the State educational agency will hold a hearing 
on the record and dial) review such final action. No later than ten 
days after the hearing the State educational agency shall issue its 
written ruling, including reasons therefor. If it determines such 
final action was contrary to Federal or State law, or the rules, reg- 
ulations, and guidelines, governing such applicable program it shall 
rescind such final action* 

(b) Any applicant or recipient aggrieved by the failure of a State 
educational agency to rescind its final action after a review under 
such subsection (a) may appeal such action to the Commissioner. 
An appeal under this subsection may be taken only if notice of 
such appeal is filed with the Commissioner within twenty days 
after the applicant or recipient has been notified by the State edu- 
cational agency of the remits of its review under subsection (a). If, 
on such appeal, the Commissioner determines the final action of 
the Slate educational agency was contrary to Federal law, or the 
rules, regulations, and guidelines governing the applicable pro- 
gram, he shall issue an order to the State educational agency pre- 
scribing appropriate action to be taken by such agency. On such 
appe.d, findings of fact of the State educational agency, if support- 
ed by substantial evidence, shall be final. The Commissioner may 
also issue such interim orders to State educational agencies as he 
may deem necessary and appropriate pending appeal or review. 

ic* Each State educational agency shall make available at reason- 
able times and places to each applicant or recipient under a pro- 
gram to which this section applies alt reoords of such agency per- 
taining to any review or appeal such applicant vr recipient is eon- 
ducting under this section, including records of other applicants. 

id) If any State educational agency fails or refuses to comply 
with any provision of this section, or with any order of the Com- 
missioner under subsection ib\ the Commissioner shall forthwith 
terminate all assistance to the State educational agency under the 
applicable program affected. 

m U.3.C. U£31b-2i Enacted August 21. 1974, P L s*c SMak «S Slat 56fc; 

see general reference Oct J7 t 1979. P L 96-88, nee. 301. m Stat, 677. 
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TECHNICAL ASSISTANCE 

Sbc 426, (a) For the purpose of carrying out more effectively Fed- 
eral education programs, the Commissioner a authorised, upon re- 
quest, to provide advice, counsel, and technical assistance to State 
educational agencies, institutions of higher educat i on , ami, with 
the approval of the appropriate State educational agency, elemen- 
tary and secondary scnools— 

(1) in determining benefits available to them under Federal 
law; 

(2) in preparing applications for, and meeting requirements 
of applicable programs; 

(3) in order to enhance the quality, increase the depth, or 
broaden the scope of activities under applicable programs; and 

(4) in order to encourage simplification of applications, re 
ports, evaluation?, and other administrative procedures. 

(b) The Commission *rr shall permit local educational agencies to 
use organised and systematic approaches in determining cost alio* 
cation, collection, measurement, and reporting under any applica- 
ble nrogram, if he determines (1) that the use of such approaches 
wf.i not in any ™*nn«T lessen the effectiveness and impact of such 
program in achieving purposes for which it is intended, (2) that the 
agency will use such procedures as will insure adequate evaluation 
of each of the programs involved, and (S) that such approaches are 
consistent with criteria prescribed by the Comptroller Genera) of 
the United States for the purposes of audit For the purpose of this 
subsection a cost is allocable to a particular cost objective to the 
extent of relative benefits received by such objective. 

tc) In awarding contracts and grants for the development of cur- 
ricula or instructional materials, the Commissioner and the Direc- 
tor of the National Institute of Education shall— 

(1) encourage applicants to assure that such curricula or in- 
structional materials will be developed in a manner conducive 
to dissemination through continuing consultations with pub* 
lishers, personnel of State ami local educational agencies, 
teachers, administrators, community representatives, and 
ether individuate experie nced in such dissemination; 

permit applicants to include provision for reasonable con- 
sultation fees or planning costs; and 

13) insure that gran's to public agencies and nonprofit pri- 
vate organizations and contracts with public agencies and 
private organisations for publication and dissemination of cur- 
ricula or instructional materials, or both, are awarded competi- 
tively to such agencies an. organizations which provide assur- 
ances that the curricula mid instructional materials will reach 
the target populations for which they were developed. 
id) Tht* Commissioners annual m>ort shall contain a statement 
of the Commissioner's activities under this section. 

M U SC. I231c> £n*ct«S April !3, 1970, P.I* wc. 4Ql<a«H». 84 Stat. 167: 

renuraWed June £*, \*tfZ PJU sec SOHaKK HO St»t mksagnoUx* 

AutfUfll -Jt. 1974. P L m-XM. wc HH Sfctt SfiS; amended Nuv. I, 1**78, PL 95- 

tfl. sav 124*. 92 Stat SIM. SSIWs see ttteo jsenerat rrfmrttee Oct. 17. tlTTS, PL. 96- 
W\ sec. %i Stiit 077. 
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EQUALIZATION ASSISTANCE 

Sac, 428A. (a) The Commissioner is authorised from the sums ap 
propriated pursuant to subsection <d) to make grants to States to 
asset in developing ami implementing plana to revise their systems 
of financing elementary ami secondary education in order to 
achieve a greater equalisation of resources among school districts. 
Any State desiring to receive such a grant shall (1) submit an ap- 
plication approved by the State legislature for such funds, (2) pro- 
vide that State funds will match the Federal fluids on a dollar for 
dollar boms, and <S) show how these efforts build upon the know!* 
edge gained through the plans developed pursuant to section 842 of 
the Education Amendment* of 1974. 

Cb) The Commissioner is authorised, from sums appropriated pur- 
suant to subsection (d), (1) to develop and disseminate models and 
materials useful to the States in planning and implementing revi- 
sions of their school financing systems, and (2) to establish tempo- 
rary national and regional training centers to assist those involved 
in school finance in providing the level of expertise needed by the 
States in revising their financing systems. 

(c) The Commissioner shall tl> designate a unit within the Office 
of Education to serve us a national dissemination center for infor- 
mation cm the Slates' efforts to achieve a greater equalization of 
resources for elementary ami secondary education, and (2) develop 
an analysis of what has been teamed through the use of Kinds 
available under section 842 of the Education Amendments of 1974 
and disseminate the results of this analysis. 

(d) There are hereby authorised to be appropriated $4,000,000 for 
each of the fiscal years ending prior to September 30, 1983, for the 
purposes of this section. 

(20 U&C 1231c-l> Enacted Nov t, I97S, P L 95-561, sec 1202, 92 Stat 2334; see 
aim geoera) reference OcL 17, 19TS, RU 96-88, arc 99 Stat 677. 

PARENTAL INVOLVEMENT AND DISbfiM J NATION 

Sec 427. In the case of any applicable program in which th* 
Commissioner determines that parental participation at the State 
or local level would increase the effectiveness of the program in 
achieving its purposes, he shall promulgate regulations with re- 
spect to such program setting forth criteria designed to encourage 
such participation, If the program for which such determination 
provides for payments to local educational agencies, applications 
for such payments shall— 

(1) set forth such policies and procedures as will ensure that 
programs and projects assisted under the application have 
been planned and developed, and will be operated, in consulta- 
tion with, and with the involvement of parents of, the children 
to be served by such programs and projects; 

(2) be submitted with assurance that such parents have had 
an opportunity to present their views with respect to the appli- 
cation; and 

(3) set forth policies and procedures for adequate dissemina- 
tion of program plans and evaluations to such parents and the 
public. 
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120 UAC. 1281d) Biased Aati ft, Iff* FX. Sl-880, «c Mm 84 St*. 1 
renumbered <fa* » 19% PJL 98-318, wc 301UJ1), 88 SUL 32* ledwrignrt 
A ugu* 21 1974, PI* 93-386, sec. SOSaX 88 Stmt. 666; eec also gnmi reference Oct. 
It, 1979, P L. 9S-88, tec 801, S3 Stat 



usa or funds witokld rem failure to comply with other 

PROVISIONS OF PSOKHAL LAW 

Sec. 428, At any time that the Omm^riomr establishes an enti- 
tlement, or makes an allotment, or reallotment to any State, under 
any applicable program, he shall reduce such entitlement, allot- 
ment, or reallotment by such amount as he determines it would 
have been reduced, bad the data on which the entitlement, allot- 
ment, or reallotment is based excluded all data relating to local 
educational agencies of the State which mi the date of the Commis- 
sioner's action are ineligible to receive the Federal fi*f"H*fa»l assist- 
ance involved because of a failure to comply with title VI of the 
Civil Rights Act of 1964. Any appropriated funds which will not be 
paid to a State as a remit of the preceding sentence may be used 
by the Commissioner fin- grants to local educational agencies of 
that State in accordance with section 405 of the Civil Rights Act of 
1964. 

(20 UJSLC 12Me) Enacted April IS, 1978, PJL 91^238, aee. 401UXI61, 84 Stat 16% 
renumbered June 23, 1972, PJL 92-S18, sec, SOXaglfc 86 Stat 328; redtefeasSed 

17. 1973, P.L. 9S~aS» sec 301, 93 Stat S71. 

AUTHORISATION TO FURNISH INTOBMATiON 

Sec 429. The Commissioner is authorised to transfer transcripts 
or copies of other records of the Office of Education to State and 
local officials, public and private organizations, and individuals. 

129 UJ&C 1281!) Earned April 13, 1*70, PX. 91-2% «c 4OHaXl0)» 84 SUt 16* 
nmuabmd 23, 1972, PJL 82-S1S, etc. SOUsKU 86 SteL amended Aogust 
21, 1974. PX. 93-380. sec. SSlcH 88 Stat 558; redesignated August 21, 1971 P4* SS- 
380, 69Hia£S8 a&t 566; see aieo general reference Oct 17, 1979, P.U 9S-88, eec 
301. S8 Slat 677. 

Subpart 2— Administration: Requirements ano Limitations 

applications 

Sec. 430. (a) Notwithstanding any other provision of law, unless 
expressly in limitation of the provisions of this section, the Com- 
missioner is authorized to provide for the submission of applica- 
tions for assistance effective for three fiscal years under any appli- 
cable program with whatever amendments to such applications 
being required as the Commissioner determines essential. 

lb) The Commissioner shall, insofar as is practicable, establish 
uniform dates during the year for the submission of applications 
under all applicable programs ami far the approval of such applica- 
tions. 

(c) The Commissioner shall, insofar as is practicable, develop and 
require the use of— 

(1) a common application for gran s to local educational 
agencies in applicable programs admin istered by State educa- 
tional agencies in which the funds are distributed to such local 
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agencies pursuant to some ofctfective formula* awl such applica- 
tion shall be used as the single application for as many or 
these programs as is practicable; 

™a bommon application for grants to load educatonal 
agencies in applicable programs administered by State educa- 
tional agencies in which the ftinds are distributed to sik* local 
agencies on a competitive or discretionary basis, and such ap- 
plication shall be used as the single application for as many or 
such programs as m practicable; and 

(3) VSommon application for grants to 
agencies in applicable programs which are ^rec^ ^rwnis- 
tered by the Commissioner, and such application shdi be used 
as the single application for as many of these programs as is 
practicable. 

(2t> VSC finactod Nov I. PL 95-561. « 12U 92 Slat. 2342, aw 

ato grn^a! Oct, 17, 11*9, P L N-H* sac. 301, *3 Stat. 677. 

REGULATIONS: AND ENFORCEMENT 

Sse. 431. <aXl> For the purpose of this section, the term "regula- 
tion" means any rules, regulations, guide mes, mW^tations, 
orders, or requirements of general applicability prescribed by tlte 

C ^) I RM^^ons issued by the Department of Health, Education, 
and Welfare or the Office of Education, or by any official of such 
agencies, in connection with, or affecting, the administration of any 
applicable program shall contain immediately following each sub* 
stantive provision of such regulations, citations to the particular 
section or sections of statutory law or other legal authority upon 

which such provision is based. , , _ . , . - 

fbXl) No proposed regulation prescribed for the administration of 
any applicable program may take effect until thirty days after it is 
published in the Federal Register. 

(2XA) During the thirty^day period prior to the date upon which 
such regulation is to be effective, the Com missjoner shall, in ac- 
cordance with the provisions of section 553, of title 5, United btates 
Code, offer any interested party an opportunity to make comment 
upon, and take exception to, *uch standard, rule, regulation, or 
general requirement and shall reconsider uny such standard, rule, 
regulation, or general requirement upon which comment is made 
or to which exception is taken. 

i&) If the Commissioner determines that the thirty-day require- 
ment in paragraph ll> will cause undue d*-lay in the implementa- 
tion or a regulation, thereby causing extreme lordship for the in- 
tended beneficiaries of an applicable program, he ahall notify ine 
Committee on Education and Labor of thv House of Represent* 
tives and the Committee on Labor and Human Resources or the 
Senate. If neither committee disagrees wan the determination of 
the Commissioner within 10 days after such notice, the Commis- 
sioner may waive such requirement with respect to such regula- 
te) All such regulations shall be uniformly applied and enforced 
throughout the fifty States. . 

cdxli Concurrently with the publication m the Federal Register 
of any finul regulation (except expected family contribution sched- 
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ules and any amendments thereto promulgated pursuant to sec- 
tions 428(aX2> (D) and (E) and 482(a) U> and (2) of the Higher Edu- 
cation Act of 1966) of general applicability as required in subsec- 
tion (b) of this section, such final regulation shall be transmitted to 
the Speaker of the Howe of Representatives and the President of 
the Senate. Such final regulation shall become effective not less 
than forty-five days after such transmission unless the Congress 
shall by concurrent resolution, find that the final regulation is in- 
consistent with the Act from which it derives its authority, and dis- 
approve such final regulation, in whole or in part Failure of the 
Congress to adopt Rich a concurrent resolution with respect to any 
such final regulation prescribed under any such Act, shall not rep- 
resent, with respect to such final peculation, an approval or finding 
of consistency with the Act from which it derives its authority for 
any purpose, nor shall such failure to adopt a concurrent resolu- 
tion be construed as evidence of an approval or finding of consist- 
ency necessary to establish a prima fade case, or an inference or 
presumption, in any judicial proceeding. 

(2) The forty-five day period specified in paragraph (1) shall be 
deemed to run without interruption except during periods when 
either House is in adjournment sine die, in adjournment subject to 
the call of the Chair, or in adjournment to a day certain for a 
period of more than four consecutive days. In any such period of 
adjournment, the forty-five (toys shall continue to run, but if such 
period of ao^urnment is thirty calendar days, or less, the forty-five 
day period ahull not be deemed to have elapsed earlier than ten 
d;iys alter the end of such adjournment. In any period of adjourn- 
ment which lasts more than thirty days, the forty-five day period 
shall be deemed to have elapsed after thirty calendar days has 
elarsed, unless, during those thirty calendar days, either the Com- 
mittee on Education and Labor of the House of Representatives, or 
the Committee on Labor and Human Resources of the Senate, or 
both, shall have directed its chairman, in accordance with said 
committee's rules, and the rules of that House, to transmit to the 
appropriate department or agency head a formal statement of ob- 
jection to the final regulation. Such letter shall suspend the effec- 
tive date of the final regulation until not leas than twenty days 
after the end of such adjournment, during which the Congress may 
enact the concurrent resolution provided for in this subsection. In 
no event shall the final regulation go into effect until the forty-five 
day period shall have elapsed, <is provided for in this subsection, for 
Uith Houses of the Congress. 1 

jel Whenever a concurrent resolution of disapproval is enacted by 
the Congress under the provisions of this section, the agency which 
issued such regulation mav thereafter issue a modified regulation 
io govern the same or substantially identical circumstances, but 
shall, in publishing such modification in the Federal Register ami 
submitting it to the Speaker of the House of Representative* and 
the President of the Senate, indicate how the modification differs 
from the final regulation earlier disapproved, and how the agency 



1 Section 5tb> <rf PL 94-43 (The Enetfear? TWhn*-«J Pnmawam Art* prevtdev that "Sotoc^ 
tops <bi tnrf «*» ef 8*rtJ«* 43! of U* GeftrfaJ Education Rtomons Art ahatt art cprmtr to 
U* rffcctrwtfw of rnfutot*m» vmxd by the Ctom mi a M one y of Education te tmpiraeot the 
ftfvntieftK of Lha Act* 
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believes the modification *^„l^/ mdingS * ^ 
in the concurrent re^uUon rf^approy^ ^ section, ac- 
tOFof ^ purpcees ^^^1^'^ titk, and under title 
Sr^ffint^^ofm2 shall be deemed to heap- 

a«.y Act affecting ^..a*™***^ and 
tte Commoner ^^^^SeCWttee on Labor 
Labor of the House of ^^^^^J^^ in^xoaiaace with 
and Human Resources of the Senatea scneo^ in«^p regula- 
wKch the Commissioner has planned to ^y^B 
tipns impiemem^ng such Art^J J^^^bTp^utaieg 
shall provide that all J^~fo r the submission of such 

within one hundred and letehty ^^L^ta^^ce, all such 
schedule. Except as ^.,P{r^^i^^in^Sa^wh^ such 
rmal ^ ^r± a ^ 0 ^^^, du^TSrcumstances un- 

^numbered Jw» l«fcP.t l «^"& 5, Sg , 8 ^WN<^SraW^J 
21. 1974. PL 98-S80. ^S 0 **!* ?2 1»tcTu94-4IBS, sec 405, 90 Stat 

iffitkRii^^ 358181 453 

MAINTENANCE OF MTORT DETERMINATION 

Sec. 431A {Repealed by P L, 98-511. sec. 109. 98 Stat. 2369-1 

PROHIBITION AGAINST KEDERAI. CONTROL OF EDUCATION 

Sec 432. No provision of any apph^ble P^VetSp£ee°S 

4*mb>. yO SHU 2230. 
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laborers and mechanics employed by contractors or subcontractors 
on all construction and minor remodeling projects assisted under 
any applicable program shall be paid wages at rates not less than 
U ie prevailing on similar construction and minor remodeling in 
the locality as determined by the Secretary of Labor in accordance 
with the Davis-Bacon Act, as amended (40 UJ5.C 276a— 276a-5). 
Hie Secretary of Labor shall have, with respect to the labor stand- 
ard* specified in this section, the authority and functions set forth 
in Reorganisation Plan Numbered 14 of 1960 and section 2 of the 
Act of June 13> 1984, as amended (40 U.&C. 276c). 

(20 U JSC 123Tb> Enacted April 13, 1ST©, P.L 91-280, «*. 40U*X10l, 84 Stat, m 
renumbered June 23, IS72, P.U 98-31*. S01(aXU 86 Slat 8S& 

Subpart 3— Administration of Education Programs and Projects by 
States and Local Educational Agencies 

STATS EDUCATIONAL AGENCY MONITORJNO AND ENFOBCKMENT 

Sec 434, (a) In the case of any applicable program in which Fed- 
eral funds are made available to local agencies in a State through 
or under the supervision of a State board or agency, the Commis- 
sioner may require the State to submit a plan for monitoring com- 
pliance by local agencies with Federal requirements under such 
program and for enforcement by the State of such requirements. 
The Commissioner may require such plan to provide— 

11) for periodic visits by State personnel of programs admin- 
istered by locnl agencies to determine whether such programs 
are being conducted in accordance with such requirements; 

12) for periodic audits of expenditures under audi programs 
by auditors of the State or other auditors not under the con- 
trol, direction, or supervision of the local educational agency; 
and 

(3) that the State investigate and resolve all complaints re- 
ceived by the State, or referred to the State by the Commit 
skmer relating to the administration of such programs, 
Ob) In order to enforce the Federal requirements under any appli- 
cable program the State may— 

<1) withhold approval, in whole or in part, of the application 
of a local agency for funds under the program until the State 
is satisfied that such requirements viU be met; except that the 
State shall not finally disapprove such an application unless 
the State provides the local agency an opportunity for a hear- 
ing before an impartial hearing officer and such officer deter- 
mines that there has been a substantial failure by the local 
agency to comply with any of such requirements; 

i2) suspend payments to my local agency, in whole or in 
part, under the program if the State has reason to believe that 
the local agency has (ailed substantially to comply with any of 
such requirements, except that (A) the State shall not suspend 
such payments until fifteen days after the State provides the 
local agency an opportunity to show cause why such action 
should not be taken and (B) no such suspension shall continue 
in effect longer than sixty days unless the State within such 
period provides the notice for a hearing required under para- 
graph (3) of this subsection; 
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(3) withhold payments, in whole or : n part, under aaywch 
p^niffhe KS, alter rea* f abfc noticeand «^ 
r^for a hearing before an impartial hearing officer, ' that ^the 
J agen^h^ failed substantially to comply with any of 

Any'wilhffinTrSymenta under paragraph (3) of thksubsec- 
tk£ shall c3ue uritii the State to satisfied that there is no 
lo^erTfaihTre to comply substantially with any of such require- 
merits. 

,» U.3C 128Zc> Em*** Apr 18, 1978, PL 9\f*- £^ »f 
deZn&et June 23, 1972. PL- SS-S18. *«• "Sf'i,? 1 ' ifHrMLPl! 
^24. IStTp L 83-380. MC. S10. 88 Stet. MB, 571, amended Ort- "il**^ 
94%«/«: WltftK 90 Stat. 2237; iwk»i*iMlH and aro«^ Nov^l . 1978; RL 95- 

96-8S. sec. 301. 93 Slat 677. 

SINGLE STATE APFUCATION 

Skc. 436. <ai In the case of any State whi^applies contract, or 
submits a plan, for participation in any applicable Progr^a in 
which FedeS I funds aW nade available for assistance to ocaled"; 
r«t nn»! Gentries through, or under the supervision of. the State 
SStt^S oTS Slate, such State gjfft 
in the case of programs under chapter 1 and chapter I ol line i oi 
L ^^nSrySd^ondary Education Act of 1965, to the prov>- 
sio^stf tftle Vof such Act) to the tonmissioner -a general apphca- 
t on containing the assurances set forth in subsection <b! Such ap- 
ptoS^y be submitted jointly for all programs covered by the 
mmlicaUon. or it may be submitted separately for each such pro- 
gmmorfo; groups^? programs Each *^T^^«% 
this section must be approved by each oflKinl, agency, boara. or 
XrwKty within the State which, under State Taw. » primarily 
resSnSte for supervision of the activities conducted under each 

TPS a^U^MtefSSar subsection (a) shall set forth 

"""WtfS^^ * accordance 

with all applicable statutes, regulations, program plans, and 

aP S\Tl»t n the control of funds provided under each program 
and title to property acquired with program funds will be n a 
public agen^Tr in a nonprofit private agency, institution or 
Svmtartion if the statute authorizing the program provides 
foF grants to such entities, and that the public ^y or non- 
profit private agency, institution, or organization will adminis- 
ter such funds and property; - . 

(3) that the State will adopt and use proper methods of ad- 
ministering each applicable program, including— . 
Kh) monitoring of agencies, institutions, and organiza- 
tions responsible for carrying out each program, and the 
enforcement of any obligations imposed on those agencies, 
institutions, and organizations under law, 

<B* providing technical assistance, where necessary, lo 
such agencies, institutions, and organizations. 
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(O encouraging the adoption of promising or innovative 
educational techniques by such agencies, institutions, and 
organisations, 

(D) the dissem in ation throughout the State of informa- 
tion on program requirements and successful practices, 
and 

<E) the correction of deficiencies in program operations 
that are identified through monitoring or evaluation; 
W that the State will evaluate the effectiveness of covered 
programs in meeting their statutory objectives, at such inter- 
vals (not less often than once every three years) and in accord- 
ance with such procedures as the Commissioner may prescribe 
by regulation, ami that the State will cooperate in carrying out 
any evaluation of each program conducted by or for the Secre- 
tary or other Federal official; 

(5) that the State will use fiscal control and fund accounting 
procedures that will ensure proper disbursement of, and ac- 
counting for, Federal funds paid to the State under each pro- 
gram; 

(6) that the State will make reports to the Commissioner (in- 
cluding reports cm the results of evaluations required under 
paragraph (4)) as may reasonably be necessary to enable the 
Commissioner to perform his duties under each program, ami 
that the State will maintain such records, in accordance with 
the requirements of section 437 of this Act, and afford access to 
the records as the Commissioner may find necessary to carry 
out his duties; 

(7* that the State will provide reasonable opportunities for 
the participation by local agencies, representatives of the class 
of individuals affected by each program and other interested 
institutions, organizations, and individuals in the planning for 
and operation of each program, including the following: 

t A) the State will consult with relevant advisory commit- 
tees, local agencies, interest groups, and experienced pro- 
fessionals in the development of program plans required 
by statute; 

(B) the State will publish ^.h proposed plan, in a 
manner that will ensure circulation throughout the State, 
at least sixty days prior to the date on which the plan is 
submitted to the Commissioner or on which the plan be- 
comes effective, whichever occurs earlier, with an opportu- 
nity for public comments on such plan to be accepted for 
at least thirty days; 

(C) the State will hold public hearings on the proposed 
plans if required by the Commissioner by regulation; and 

<D> the State will provide an opportunity for interested 
agencies, organizations, and individuals to suggest im- 
provements in the administration of the program and to 
allege that there has been a failure by any entity to 
comply with applicable statutes and regulations; and 
(8) that none of the funds expended under any applicable 
program will be used to acquire equipment (including comput- 
er software) in any instance in which such acquisition results 
in a direct financial benefit to any organisation representing 

2;;u 
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the interests of t»w purchasing entity or its employees or any 

iJ&^SSSl^SSi^ under th» , -ecUon shaU 
remainin eflect for the duration of any prutfram itWB&Tte 
SKssLSr shall not require the res ^TUKraSSTtaf 
that application unless required by changes in federal «ri sum ww 
oTby other significant changes in the circumstances affecting an 
assurance in that application. 

857. 

StNOLK LOCAL EDUCATIONAL AGENCY APPLICATION 

Sec 486 (a» Each local educational agency which participates in 
an SpS> progmm under which FedW funoV are made aval - 
able to such etency through a State agency «t board shall submit 
to such aSncfor bUrdTgenerai application containing the assur- 
?nS£ JaESL in subsectSm (b). That application shaft cover the 
pSpaUoTby Suit local education .agency in all such P^™- 
(S The general application submitted by a local educational 
aeency under subsection (a) shall set forth assurances- 
^ mThat the local educational agency will admintstei - each 
Drtwram covered by the application in accordance with all ap- 
&3ET SUSS, regulation^ program plans, and 

(jjTthat the control of funds provided to the local educational 
agency under each program and title to W^jtft 
those funds, will be in a public agency and that a public 
agency will administer those funds and property; , 
;3 thai the local educational agency will use fiscal control 
and fund accounting procedures that w.l ensure proper da- 
DCnJiSn oTand accounting for, Federal funds paid to that 

^haTS S3 SSSnal agency will make reports tothe 
State agency or board and to the fommi^ioner as may rearon- 
udIv be necessary «> enable the State agency or board and the 
ComrnissionV^o perform their duties and that the local educa- 
S w ncv will maintain such records, include ; the records 
Quired u .der section 437, and provide access to those n>cords 
asthe State agency or board or the Commissioner deen. neces- 
sary to perform their duties; „„„„ki.* 

(5i that the local educational agency will prov»de reasonable 
opportunities for the participation by teachers. Parents and 
other interested agencies, organizations, and individuals in the 
Dianninu tor and operation of each program, 

(6) thut any application, evaluation, periodic program plan or 
report reliing to each program will be made realily ava.lable 
to parents and other members of the general public; 

(7) that in the case of any project involving construction" 

1A» the project is not inconsistent with overall Stale 
plans for the construction of school facilities, and 

(B) in developing plans for construction, due consider- 
ation will be given to excellence of architecture and design 



ill 



83 



6EHSML EDUCATION FSOVfSfOIIS ACT Sec 437 



and to compliance with standard* prescribed by the Secre- 
tary under section 504 of the ReiiabiJttation Act of 1978 in 
order to ensure that facilities constructed with the use of 
Federal funds are accessible to and usable by handicapped 
individuals! 

(8) that the local educational agency has adopted effective 
procedures for acquiring ami disseminating to teachers and ad- 
ministrators participating in each program significant informa- 
tion from educational research, demonstrations, and similar 
projects, and for adopting, whet e appropriate, promising educa- 
tional practices developed through such projects; and 

<9) that none of the funds expended under any applicable 
program will be wed to acquire equipment {including comput- 
er .software) in any instance in which such acquisition results 
in a direct financial benefit to any organization representing 
the interests of the purchasing entity or its employees or any 
affiliate of such an organisation 
(c) A general application submitted under this section shall 
remain in effect for the duration of the programs it covers. The 
State agencies or boards administering the programs covered by 
the application shall not require the submission or amendment of 
such application unless required by changes in Federal or State 
law or by other significant change in the circumstances affecting 
an assurance in such application. 

f2U U.9LC. 1232e> Enacted Apr J2. 2979, PL we. 40! UK 10), 84 Stat 170: 

redwMmaied June 23, 1972, PL 92-318. see. 30U&XU #6 Slat 826; amended Nov I, 
19TX, P L sec I&ltalgj* 92 Stat 2345, 2S4*>; amended Od 17. 1979. P L 96- 

KH. sec 301. 93 Stal 677; amended Oct 19. 19H4. P L 9S-5S1. see 70&b>, 9* Stal 
H4U7 

Subpart 4— Records; Privacy; Limitation on Withholding Federal 

Funds 

rscords 

Sbc. 437. (a) Each recipient of Federal funds under any applica- 
ble program through any grant, subgrant, contract, subcontract, 
loan, or other arrangement {other than procurement contracts 
awarded by an administrative head of an educational agency) shall 
keep records which fully disclose the amount and disposition by the 
recipient of those funds, the total cost of the activity for which the 
funds are used, the share of that cost provided from other sources, 
and such other records as will facilitate an effective audit The re- 
cipient shall maintain such records for five years after the comple- 
tion of the activity for which the Hinds are used. 

ib) The Secretary and the Comptroller General of the United 
States, or any of their duly authorised representatives, shall have 
access, for the purpose of audit examination, to any records of a 
recipient which may be related, or pertinent to, the grants, sub- 
grants, contracts, subcontracts, loans, or other arrangements to 
which reference is matte in subsection (a), or which may relate to 
the compliance of the recipient with any requirement of an appli- 
cable program. 

ia> USC. l£&n Enacted Nov. I, 197H, P L 95-561, sec l&Uict, 92 Stat. 2346 
* former wc. 497 redesignated us sac. 406AJ. 
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PROTECTION Of THS WOHTO AND PMVACY W PAMNTB AHO flWWm 1 

Sec 438. (aXIXA) No fends shall be made 
olkablc program to any educational agency or institution which 
WTpom^of denying, or which effectively prevents, the parents 
of students who an or haw been in attendance at a ***** 
agency or at such institution, as the case may be, ™ *> 
spect and review the educational records of their children. If any 
material or document in the education record of a student includes 
information on more than one student, the parents of one of such 
students shall have the right to inspect and review only such part 
of such material or document as relates to such student or to be 
informed of the specific information contained in ^ <rf «ich 
material. Each educational agency or institution shall establish ap- 
propriate procedures for the gnwttag cfi » pai ]^i W ' 
^c^s to the education records of their children within a reasona- 
ble period of time, but in no case more than forty-five days after 
the request has been made; 

(B) The first sentence of subparagraph (A) shall not operate to 
make available to students in institutions of postsecondary educa- 
tion ^^^^g records of the parents of the student or any in- 
formation cont ai ned therein; 

(ii) confidential letters and statements of recommendation, 
which were placet! in the education records prior to January 1, 
1975, if such letters or statements are not used for purposes 
other than those for which they were specifically intended; 

Oil) if the student has signed a waiver of the student s right 
of access under this subsection in accordance with subpara- 
graph (O, confidential recommendations— 

(I) respecting admission to any educational agency or in- 
stitution, . m , . 

(II) respecting an application for employment, and 

Oil) respecting the receipt of an honor or honorary rec- 
ognition. 

(O A student or a person applying for admission ma y waiw hte 
right of access to confidential statements described in clause (in) of 
subparagraph (B), except that such waiver shall appljr to recom- 
mendations only if (i) the student is, upon request, notified erf the 
names of all persons making confidential recommendations and iw 
such recommendations are used solely for the purpose* for which 
they were specifically intended Such waivers may not be required 
as a condition for admission to, receipt of financial aid from, «r re- 
ceipt of any other services or benefits from such agency or mstitu- 

tM (2) No funds shall be made available under any applicable pro- 
gram to any educational agency or institution unless the parents of 
students who are or have been in attendance at a school of such 
agency or at such institution are provided an opportunity frr a 
hearing by such agency or institution, in accordance with regula- 
tions of the Secretary, to challenge the content of such students 
educational records, in order to insure that the records are n ot in- 
accurate, misleading, or otherwise in violation of the privacy or 
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otter rights of students, and to provide an opportunity for the cor- 
rection or deletion of any such inaccurate, misleading, or otherwise 
inappropriate data contained therein and to insert into such 
records a written explanation of the parents respecting the content 
of such records, 

(3) For the purposes of this section the term "educational agency 
or institution" means any public or private agency or institution 
which is the recipient of funds under any applicable program. 

(4) (A) For the purposes of this section, the term "education 
records' 1 means, except as may be provided otherwise in subpara- 
gre^hjB), those records, files, documents, ami other materials, 

(i) contain information directly related to a student; and 

(ii) are maintained by an educational agency or institution, 
or by a person acting for audi agency or institution. 

(B) The term "education records" does not include— 

(i) records of instructional, supervisory, and administrative 
personnel and educational personnel ancillary thereto which 
are in the sole possession of the maker thereof ami which are 
not accessible or revealed to any other person except a substi- 
tute; 

(ii) if the personnel of a law enforcement unit do not have 
access to education records under subsection <bXU the records 
and documents of such law enforcement unit which ill are 
kept apart from records described in subparagraph (A), (ED are 
maintained solely for law enforcement purposes, and (III) are 
not made available to pemss other than law enforcement offi- 
cials of the same jurisdiction; 

(Hi) in the case of persons who are employed by an educa- 
tional agency or institution but who are not in attendance at 
such agency or institution, records made ami maintained in 
the normal course of business which relate exclusively to such 
person in that person's capacity as an employee am! are not 
a vailable for use for any other purpose: or 

(iv) records on a student who ts eighteen years of age or 
older, or is attending an institution of postsecondary education, 
which are made or maintained by a physician, psychiatrist, 
psychologist, or other recopnteed professional or parapro&s- 
sional acting in his professional or paraprofessional capacity, 
or assisting in that capacity, ami which are made, maintained, 
or used only in connection with the provision of treatment to 
the student* and are not available to anyone other than per- 
sons providing such treatment, except that such records can be 
personally reviewed by a physician or other appropriate profes- 
sional of the student's choke. 

(5) (A) For the purposes of this section the term "directory infor- 
mation" relating to a student includes the following: the student's 
name, address, telephone listing, date ami place of birth, major 
field of study, participation in officially recognized activities and 
sports, weight and height of members of athlet ic teams, dates of at- 
tendance, degrees ami awards received, and the most recent previ- 
ous educational agency or institution attended by the student 

(B) Any educational agency or institution making public directo- 
ry information shall give public notice of the categories of informa- 
tion which it has designated as such information with respect to 
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each student attending the institution or agency and shall allow a 
reasonable period of tune after audi notice has been given for a 
parent to inform the institution or agency that any or all of the 
information designated should not be released without the parents 
prior consent. 

CbJU) No funds shall be made available under any applicable wo- 
gram to any educational agency or institution which has a policy 
or practice of permitting the release of education records (or per 
sonally identifiable information contained therein other than direct 
tory information, as defined in paragraph (5) of subsection (a)) of 
students without the written consent of their parents to any indi- 
vidual, agency, or organisation, other than to the following— 

(A) other school officials, Including teachers within the edu- 
cational institution or local educational agency, who have been 
determined by such agency or institution to have legitimate 
educational interests; 

(B) officials of other schools or echoed systems in which the 
student seeks or intends to enroll, upon condition that the stu- 
dent's parents be notified of the transfer, receive a copy of the 
record if desired, and have an opportunity for a hearing to 
challenge the content of the record; 

iC) authorised representatives of (!) the Comptroller General 
of the United States, (ii> the Secretary, (iii> an administrative 
head of an education agency (as defined in section 408(c)*, or 
(sv) State educational authorities, under the conditions set 
forth in paragraph (3) of this subsection; 

(D) in connection with a student's application for, or receipt 
of, financial aid; 

(E) State and focal officials or authorities to whom such in* 
formation m specifically required to be reported or disclosed 
pursuant to State statute adopted prior to November 19, 1974; 

if) organizations conducting studies for, or on behalf of, edu- 
cational agendas or institutions for the purpose of developing, 
validating, or administering predictive testa, administering stu- 
dent aid programs, ami improving instruction, if such studies 
are conducted in such a manner as will not permit the person- 
al identification of students and their parents bv persons other 
than representatives of such Organisations and such informa- 
tion wiU be destroyed when no longer needed for the purpose 
for which it is conducted; 

(G) accrediting organizations in order to carry out their ac- 
crediting functions; 

(H) parents of a dependent student of such parents, as de- 
fined in section 152 of the Internal Revenue Goto of 1954; and 

(I) suttfect to regulations of the Secretary, in connection with 
an emergency, appropriate persons if the knowledge of such in- 
formation is necessary to protect the health or safety of the 
student or otter persons. 

Nothing in clause (B) of this paragraph shall prevent a State from 
further limiting the number or type of State or local officials who 
will continue to haw access thereunder. 

(2) No funds shall be made available under any applicable pnv 
gram to any educational agency or institution which has a policy 
or practice of releasing, or providing access to, any personally iden- 
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UfiahJe information In education records other than directory infer* 
matkm, or as is permitted under paragraph U) of this subsection. 1 

(A) time to written consent from the student's parents speci- 
fying records to be released, the reasons for such release, ami 
to whom, and with a copy of the records to be released to the 
student's parents and the student if desired by the parents, or 

(B) such information is ftirnished in compliance with judicial 
order, or pursuant to any lawfully issued subpoena, upon con- 
dition that parents and +he students are notified of all such 
orders or subpoenas in advance of the compliance therewith by 
the educational institution or agency. 

(3) Nothing contained in this section shall preclude authorised 
representatives of (A) the Comptroller General of the United 
States, <B) the Secretary, (O an administrative head of an ed .ca- 
tion agency or (D> State educational authorities from having access 
to student or other records which may be necessary in connection 
with the audit and evaluation of Federally-supported education 
program, or in connection with the enforcement of the Federal 
legal requirements which relate to such programs: Provided, That 
except when collection of personally identifiable information is spe- 
cifically authorised by Federal law, any data collected by such offi- 
cials mall be protected in a manner which will not permit the per- 
sonal identification of students and their parents by other than 
those officials, ami such personally identifiable data shall be de- 
stroyed when no longer needed for such audit, evaluation, and en* 
forcement of federal legal requirements. 

(4XA) Each educational agency or institution shall maintain a 
record, kept with the education records of each student, which will 
indicate all individuals (other than those specified in paragraph (1) 
IA> of this subsection), agendas, or organizations which have re- 
quested or obtained access to a student's education records main- 
tained by such educational agency or institution, and which wiU in- 
dicate specifically the legitimate interest that each such person, 
agency, or organisation has in obtaining this information. Such 
record of access shall be available only-to parents, to the school of- 
ficialand his assistants who are responsible for the custody of such 
records, and to persons or organisations authorised in, and under 
the conditions of, clauses (A) and (O of paragraph (1 ) as a means of 
auditing the operation of the system. 

IB) With respect to this subsection, personal information shall 
only be transferred to a third party cm the condition that *uch 
party wiU not permit any other party to have access to surh infor- 
mation without the written consent of the parents of the student 

(5) Nothing in this section shall be construed to prohibit State 
and focal educational officials from having access to student or 
other records which may be necessary in connection with the audit 
and evaluation of any federally or State supported education pro- 
gram or in connection with the enforcement of the Federal legal 
requirements which relate to any such program, subject to the con- 
ditions specified in the proviso in paragraph {SI 

(6) Nothing in this section shall be construed to prohibit an insti- 
tution of postsecondary education from disclosing, to an alleged 
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victim of any crime of violence (as that term is defined in section 
26 erf title 18, United States Code), the results erf any disciplinary 
proceeding conducted by such institution gainst the alleged perpe- 
trator of each crime wtth respect to Bach crone. 

(c) The Secretary shall adopt appropriate regulations to protect 
the rights of privacy of students and their bmittes in connection 
with any surveys or data-gathering activities conducted, ass i ste d, or 
authorised by the Secretary or an administrative head of an educa- 
tion agency. Regulations established under this subsection shall in* 
dude provisions controlling the use, dissemination, and protection 
of such data. Mo survey or data-gathering activities shall be con- 
ducted by the Secretary, or an administrative head of an education 
agency under an applicable program, unless such activities are au- 
thorised by taw. 

id) For the purposes of this section, whenever a student has at- 
tained eighteen years of age, or is attending an institution of post- 
secondary education the permission or consent reuuired of ami the 
rights accorded to the parents of the student shall thereafter only 
be required of and accorded to the student 

le) No funds shall be made available under any applicable pro- 
gram to any educational agency or institution unless such agency 
or institution informs the parents of students, or the students, if 
they are eighteen years of age or older, or are attending an institu- 
tion erf postseiandary education, of the rights accorded them by this 
section. 

(f) The Secretary, or an administrative head of an education 
agency, shall take appropriate actions to enforce provisions of this 
section and to deal with violations of this section, according to the 
provisions of this Act* except that action to terminate assistance 
may be taken only if the Secretary finds there has been a failure to 
comply with the provisions of this section, and he has determined 
thai compliance cannot be secured by voluntary means. 

(jp The Secretary shall establish or designate an office and 
review board within the Department of Health, Education, and 
Welfare for the purpose of investigating, processing, reviewing, and 
abjudicating violations of the provisions of Urn section and com- 
plaints which may be filed concerning alleged violations of this sec- 
tion. Except for the conduct of hearings, none of the functions of 
the Secretary under this section shall be carried out in any of the 
regional dikes of such Department 

(20 USC 123%! Enacted August 21, 1*74. P L 93-380, noc. M&a*, 88 Stat. 571, 
G74, amended December SI. 1974. Pi* SS-tfg, sec. 2, K8 Stat IftSfe, I860; amended 
Aug & P L 96-46 sec 4<c > S3 Slat 342; m* elao K**nerei reference Oct 17, 
P L &-8K, sec. 301, 93 Sta! 677, amended Nov. 8> IKK), P L 101-142, sec. m, 
S04 £».at 2S& 

PROTECTION OF PUPIL SIGHTS 

Ssc. 438, (a) All instructional material, including teacher's manu- 
als, films, tapes, or otter supplementary instructional material 
which will be used in connection with any research or experimen- 
tation program or project shall be available for inspection by the 
parents or guardians of the children engaged <n such program or 
project. For the purpose of this section resee'ch or experimenta- 
tion program or project" means any program project in any ap- 
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piicable program designed to explore or develop new or unproven 
teaching methods or techniques. 

(b) No student shall be required, as part of any applicable pro- 
gram, to submit to psychiatric examination, testing, or treatment* 
or psychological examination, testing, or treatment, in which the 
primary purpose is to reveal information concerning: 
0> political affiliations; 

(2J mental and psychological problems potentially embarrass 
lag to the student or his family; 
(31 sex behavior and attitudes; 

(4) illegal, antisocial, self-incriminating aid demeaning be* 
savior; 

(5) critical appraisals of other individuals with whom re- 
spondents have c\« family relationship* 

(6) legally re«*»u <d privileged and analogous relationships, 
such as those of lawyers, physicians, and ministers; or 

ttl inceme (other than that required by law to determine eli- 
gibility for participation in a program or for receiving financial 
assistance under such program), without the prior consent of 
the student (if the student is an adult or emancipated minor), 
or in the case of unetnencipated minor, without the prior writ- 
ten consent of the parent 

t^Eftacted Augwt tl, 1974. PX. 83-380, tec 514U*. S8 Stat 574; 
oroacfed Xw. 1, ISTTS, PI* SS-561, aae 1260, W Stat 2SS&, 2350. 

LIMITATION ON WITHHOLDING OF FSBBRAL FUNIS 

Sac. 440. (a) Except as provided in section 43SbXlXD)of this Act, 
the refusal of a State or local educational agency or institution of 
higher education, community college, school, agency offering a pre- 
school program, or otter educational institution to provide person- 
ally identifiable data en students or their families, as a part of any 
applicable tm>gram, to any Federal office, agency, department, or 
other third party, cm the grounds that it constitutes a violation of 
the right to privacy and confidential fly of students or their par- 
ents, mall not constitute sufficient grounds for the suspension or 
termination of Federal assistance. Such a refusal shall also not con- 
stitute sufficient grounds for a denial of, a reftisa) to consider, or a 
delay in the consideration of, funding for such a recipient in suc- 
ceeding [tea! years. In the case of any dispute arising under this 
section, reasonable notice and opportunity for a hearing shall be af- 
forded the applicant 

lb) The extension erf Federal financial assistance to a local educa- 
tional agency may not be limited, deferred, or terminated by the 
Secretary on the ground of noncompliance with title VI of the Civil 
Kights Act of 1964 or any otter nondiscrimination provision of Fed- 
eral law unless such agency is accorded the right of due process of 
law, which shall include— 

iU at least HO days prior written notice of 'deferral to the 
agency, setting forth the particular program or programs 
which the Secretary Amis to be operated in noncompliance 
with a specific provision of Federal law; 

i2) the opportunity for a hearing on the record before a duly 
appointed administrative law judge within a 60~dav period 
(unless such period is extended by mutual consent ofihe Secre- 
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tary and such agency) from the commencement of any defer- 
rail 

IS) the conclusion of such hearing and the rendering erf a da* 
ckkm on the merit* by the administrative law judge within a 
period not to exceed 90 dam from the commencement of such 
hearing, unlaw the judge finds by a decision that such hearing 
cannot be concluded or such deci s ion cannot be rendered 
within such period* in which case such judge may extend such 
period tor not to earned 60 additional dm 

(4) the limitation of 8ny deferral of Federal financial assist- 
ance which may be imposed by the Secretary to a period not to 
exceed 15 days after the rendering of such decision unless 
there has been an express finding on such record that such 
agency has failed to amply with any such nondiscrimination 
provision of Federal law: ami 

(5) procedures, which shall be established by the Secretary, 
to ensure the availability of sufficient fttnds* without regard to 

fiscal year limitations, to comply with the decision of such 



(c) It shall be unlawful for the Secretary to defer or limit any 
Federal financial assistance on the basis of any failure to comply 
with the imposition of quotas (or any other numerical requirements 
which have the effect of imposing quotas) on the student admission 
practices of an institution erf higher education or community oo; 
lege receiving Federal financial assistance. 

(£0 USC 1288) Enacted August 21, 1974, PJU 93-380. «e 51&*j, 88 Stat 674; 
amended October 12. 1976. Pi* 94-482, ems. 407, 403, 99 Stat. 2232, 2283. 



Part D— Advisory Councils 

DsriNmoNs 

Ssc 441. As used in this part, the term— 

(1) "advisory council means any committee, board, commis- 
sion, council, or otter similar group (A) established or orga- 
nised pursuant to any applicable statute, or <B> established 
under the authority erf section 442; but such term (toes not in* 
dude State advisory councils or commissions established pursu- 
ant to any such statute; 

(2) "statutory advisory council" means an advisory council 
established by, or pursuant to, statute to advise and make rec- 
ommendations with respect to the administration or improve- 
ment of an applicable program or other related matter; 

(3) "nonstatutory advisory council" means an advisory coun- 
cil which is (A) established under the authority of section 442, 
or (B) established to advise and make rwommendatton* with 
respect to the approval of applications for grants or contracts 
as reouired Yy statute; 

(4) 'Presidential advisory council" means a statutory adviso- 
rjMJounctt, the members of which are appointed by the Presi- 

f 5* "Secretarial advisory council" means a statutory advisory 
council, the members of which are appointed by the Secretary; 
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(8) "Commissioner's advisory council" 1 means a statutory ad- 
viflory council* the members of which are appointed by the 
Qnmnissfanear; 

(7) "applicable statute" means any statute (or title, part, or 
section thereof) which authorises an applicable program or 
controls the administration of any such program* 

80 UaC 1233) Enacted April 13, 1978, PL 91-230, tec 401isXl(N> 34 Slat 178; 
remimbered June 23, 1972, PL 98*313, pec SOliaJdK 88 8ut 326s; ne alto general 
refer*** Oct 17, 1 979, P J* 96-S8, fee 30i, 93 Ssat $77. 

AUTHORIZATION PM M1CS8SAKY ADVS808ir COUNCILS 

Skl 442. (a) The Commissioner is authorised to create, and ap- 
point the members of, such advisory councils as he determines m 
writing to be necessary to advise him with respect to— 

(1 1 the organization of the Office of Education and its am* 
duct in the administration of applicable programs; 

(2) recommendations for legislation regarding education pro- 
grams and the means by which the educational needs of the 
Nation may be met; ami 

{$) special problems and ansa of special interest in educa- 
tion. 

(b) Each advisory council created under the authority of subsec- 
tion (a) shall terminate not later than one year from the date of its 
creation unless the Commissioner determines in writing not more 
than thirty days prior to the expiration of such one year that its 
existence for an additional period, not to exceed one year, is neces- 
sary in enter complete the recommendations or reports for 
which it was created. 

it) The Commissioner shall include in his repent submitted pur 
suant to section 448 a statement on all advisory councils created or 
extended under the authority of this section ami their activities. 

120 UAC 1233a* Enacted April 13, 1978, P L 91-139. tec. 401<a*10t, 84 Stat 171; 
reoambered June 23, 1972; Pi. 92-318, sec, 391<a«H 38 Slat 326; stealao general 
reference Oct. 17, 1979, P.L 96-S3, tec. 301,93 Stat. S77. 

MEMBERSHIP AND BSPOHTS OP STATUTORY ADVISORY COUNCILS 

*sc, 44& (a) Notwithstanding any other provision of law unless 
expressly in limitation of the provisions of this section, each statu- 
tory advisory council— 

(1) shall be composed of the number of members provided by 
statute who may be appointed, without regard to the provi- 
sions of title 5, United States Code, governing appointment in 
the competitive service, and shaft serve for terms of not to 
exceed three years, which in the case of initial members, shall 
be staggered; and 

(Z> shall make an annual report of its activities, findings and 
recommendations to the Congress not later thqn March 31 *»f 
each calendar year, which shall be submitted with the Com- 
missioner's annual report. 



4 Seftfftrvm to the nffae, fWxtfaa*. rtc of Mm CW>t«KWf of Bhmtion weft, to elfect, d*» 
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The Commissioner shall not serve as a member of any such adviso- 
ry council. 

^fefLf™*" 118 ?^ vtwnry councils shall conti-ue to 
!!^»i5PX2!!Sj£ any other provision of law limiting their terms, 
until the President appoints other members to ffll their positions. 

^££f?t "''Sf'JS 1972 - PL 88-818, «bc SQKaXU 88 Sot. 386; amended Ainot 
aS WStot !«B. 8 * ner,J rt * 8I * oce ©«- im, PL 96-88, kc 

COMPENSATION OF MEMBERS OF ADVISORY CXHWCHS 

o^Lk^ '^? nben ' °L a J J «W*»y councils to which this part is 
ififfi^L^^^f. " .^^^'gular full-Ume employ of the 
i^lftates ?hftU, while attending meetings or conferences of the 
^^Lu^i^uf^^ 86 ^ te **» business of the adviso- 
JL^SiLJ^L ^ to receive compensation at a rate fixed by 
^^^S^L^^^f?*^ % rate «E ecmed at the time 
£ ™«!S TV ¥ e ,fbr. grade GS-18 in section 5332 of title 5, United 
StateaOode, including travaltiine, and while so serving on ^he busi- 

%£L ?*fiZj££ B VL?*^ t ^ their « regular 

places rf b^ness, they may be allowed travel expenses, including 

fEL I^JSJoLf m «"thorised by section §703 of 

te ^^nTSSiS**' ^ PenWn8 * m?lQyed ^rroittently in 

sashays tht^Ai 1 ^ - - «""" } 

PROFESSIONAL, TECHNICAL, AND CLERICAL BTAJT; TECHNICAL 
ASSISTANCE 

Sbc. *46 (a) President advisory councils are authorised to an- 
point, without regard to the provisions of title 5, United States 
governing appointments in the competitive service, or other- 
2T«2SSLft 8erV,C8 ? of ' mch Professional, technical, and cleri- 
cal personnel as may be necessary to enable them to carry out 
their functions, as prescribed by law. wny OUl 

^ n; B e n ^^ant Secretary shall engage such personnel and 
aSS n< *. a L?* y ta ^ to P"™* Secretarial and 
aTpreSi^b^lIw 8 y councUs to wry out their function 

(r) Subject to regulations of the Assistant Secretary, Presidential 
advisory councils are authorised to procure temporary and inter- 
miltent services of such personnel as are necessary to the extent 
authored by section 3109 of title 5, United States Code, bufat 

SS. rk!?*?^** sp^fied at the time of such service for 
grade GS-18 in section 5332 of such title. 
Id) No employee of an advisory council, appointed and compen- 

7SL t SSSt iSlS* T*» n ! * al1 ^.comp^ated at a ™tS7n 
^T^fe J fe ^c!l!f h . em P , °y ee wuW receive if such employee 
^LffJf^ bj9Cl ^ "» appropriate provisions of title 5, 
with J^ } l ng a PP°»tments to. and compensation 

wnn respect to, the competitive service, except that— 
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U) executive directors of Presidential advisory councils shall 
be^npe^ at the rate specified feTemriovee^Wto 

J S wfcutive directors of all other statutory advisory councils 

SSL^^Sr^ Provide/ for emplo^esin 

grade 15 of such General Schedule; and J 

a B V > a2SS*2f^ Wiai "Rations promulgated by the Assist. 
SJSSSS^/^S ^^oyees of advisory councils shaTbe 
compensated at such rates as may he necessary to enable such 
advisory councils to accomplish their purposes! 
iae V-S-C ISM)BSBeted April IS, 1970, PL 91-2X0, 4oi<., 10 , M .... 

MXBTINOS OF ADVISORY COONC1L8 

Sec. 446. (a) Each statutory advisory council shall mast at th« 

SS^f i i ^S a ^i W ^? rt SwotSoes^ lea? 

Nonstatutory advisory councils shall meet in accordance with rar* 
lations promulgated by the Commissioner. 

fcii j " te ^, of weeting of each advisory council shall be 
kept and shall contain a record of the persons nSSf 
ttonof matters discussed and conclusions reached, and copies of all 
reports received, issued, or approved by the advisory council The 

a^^co^ mU,Bte8 *" to "^Safof^ 

(£0 UAC lZSStD Enacted April IS, 1970, P.L. 91-280, m 401(aKim. 84 8t*i its- 
rpmimbered June 23. 1S72. pT 98-319, m »IUUM8at^M abf^olS 

AUDITING AND REVIEW OF ADVISORY COUNCIL ACTTVmSS 

^..SfL 447 » 8> Safh.stotutory advisory council shall be subject to 
such general regulations as the Commissioner may promulgate re- 
specting the governance of statutory advisory councils and shall 
keep such records of its activities as will fully disclose the disposi- 
tion of any funds which may be at its disposal and the natureVnd 
eX ^f, n ir , ^_ acdv, V. es ,n caning out its functions. 

IW The Comptroller General of the United States, or any of his 
duly jiuthoraed representatives, shall have access, for the purpose 
ZJ2Sl J nd . e * a "V nat,i >n. to any books, documents, papers, and 
th^part advi80rv council which is subject to the operation of 

«20 Use. 1238f> Enroled April 13, 1970, PL 91-230, 401(aXl0i. 84 Sat 172: 
REPORT BY TUB COMMISSIONEH OF EDUCATION 

tJm 5 ; w. (a> ,ater I? 8 ? J " ne . 30 of each calendar year after 
15T70, the Commissioner shall submit, as a part of the Commission- 
er s annual report, a report on the activities of the advisory coun- 
cils which are subject to this part to the Committee on Labor and 
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Human Resources erf the Senate and the Committee on Education 
and Labor of the House erf Representatives. Suc'i report snail con- 
tain, at least, a list of all such advisory councils, the name* and 
affiliations of their members, a description of the function of each 
advisory council, and a statement of the dates of the meetings oi 
each juch advisory council. . 

lb* If the Commissioner determines that a statutory advisory 
council is not needed or that the functions of twu or iron; statutory 
advisoy councils should be combined, he sh. 11 include tn the 
report a recommendation that such advisory council be abolished 
or thi t Buch functions be combined. Unlets there is an otyecUon to 
such vction by either the Senate or the House of Representatives 
within ninety days after the submission of such report, the Com- 
missioner is authorized to abolish such advisory council or combine 
the (Unctions of two or more advisory councils as recommended tn 
such report. 

(20 U.&C \mg) Enacted April IS, 1970, PU 401M101 WSial H2; 

renumbered JuwTZa, PL 92-3 J 8, ere 301(a*U H6 Stat 326, a^r^ June 15, 
5977, PL 95-43, sec. UdK 91 Slat 213; see step general reference Oct 17, 1979. P L 
sec. 301, 93 Slat. 6T7 

RELATiON TO OTHER LAWS 

Sec. 449. (a) No prevision of any law establishing, authorizing the 
establishment of, or controlling the operation of, an advisory coun- 
cil which is not consistent with the provisions of this part shall 
apply to any advisory council to which this part applies* 

<DH The provisions of subsections (e) and (0 of section 10 of the 
Federal Advisory Committee Act shall not apply to Presidential ad- 
visory councils (as defined in section 441). 

IJS USC 12S3h> Enacted August «!, W4. PL 33-380, sec ftl»a», HH Slat 575 

FART I! — ENFORCEMENT 1 

<U£C. 451. OFFICE OF ADMINISTRATIVE LAW Jl 

(a) The Secretary shall establish in the Department of Education 
an Office of Administrative Law Judges (hereinafter in this part re- 
ferred to as the "Office") which shalf c^mduct— 

(1) recovery of funds hearings pursuant to section 452 of this 
Act, 

(2) withholding hearings pursuant to section 455 of this Act, 
i'S) cease and desist hearings pursuant to section 456 of this 

Act, and 

(4) other proceedings designated by the Secretary. 

(b) The administrative law judges (hereinafter "judges") of the 
Office shall be appointed by the Secretary in accordance with sec- 
tion 3105 of title 5, United States Code. 

(c) The judges shall be officers or employees of the Department. 
The judges shall meet the requirements imposed for administrative 
law Judges pursuant to section 31(6 of title 5, United States Code. 
In choosing among equally qualified candidates for such positions 
the Secretary shall give favorable consideration to the candidates 
experience in State or local educational agencies and their know!- 



*i t. IUO-297 amended Pan E to lead as fotlow* 
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edge of the workings of Federal education programs in such agen- 
cies, The Secretary shall designate one of the judges of the Office to 
be the chief judge. 

id) For the purposes of conducting hearings described in subsec- 
tion ia\ the chief judge shall assign a judge to each case or class of 
cases. A judge shall be disqualified in any case in which the judge 
has a substantial interest, has been of counsel, is or has been a ma- 
terial witness, or is so related to or connected with any party or 
the party's attorney as to make it improper for the judge to be as- 
signed to the case. 

(e) The Judge shall review and may require that evidence be 
taken on the sufficiency of the preliminary departmental determi- 
nation as set forth in section 452. 

(f) (1) The proceedings of the Office shall be conducted according 
to such rules as the Secretary shall prescribe by regulation in con- 
formance with the rules relating to hearings in title 5, United 
States Code, sections 554, 556, and 557. 

(2) The provisions of title 5, United States Code, section 504, re- 
leti. „ to costs and fees of parties, shall apply to the proceedings 
before the Department. 

(gXl) In order to secure a fair, expeditious, and economical reso- 
lution of cases and where the judge determines that the discovered 
information is likely to elicit relevant information with respect to 
an issue in the case, is net sought primarily for the purposes of 
delay or harassment, and would serve the ends of justice, the judge 
may order a party to — 

\A) produce relevant documents; 

(B) answer written interrogatories that inquire into relevant 
matters; and 

(O have depositions taken. 
The judge shall set a time limit of 90 days on the discovery period. 
The judge may extern! this period for good cause shown. At the re- 
quest of any party, the judge may establish a specific schedule for 
the conduct of discovery. 

(2) In order to carry out the provisions of subsections (0(1) and 
(gXl), the judge is authorised to issue subpoenas and apply to the 
appropriate court of the United States for enforcement of a subpoe- 
na. The court may enforce the subpoena as if it pertained to a pro- 
ceeding before that court 

ih) The Secretary shall establish a process for the voluntary me- 
diation of disputes pending before the Office. The mediator shall be 
agreed to by all parties involved in mediation and shall be inde- 
pendent of the parties to the dispute. Jn the mediation of disputes 
the Secretary snail consider mitigating circumstances and propor- 
tion of harm pursuant to section 453. In accordance with rule 408 
of the Federal Rules of Evidence, evidence of conduct or statements 
made in compromise negotiations shall not be admissible in pro- 
ceedings before the Office. Mediation shall be limited to 120 days, 
except that the mediator may grant extensions of such period. 

ii) The Secretary shall employ, assign* or transfer sufficient pro- 
fessional personnel, including judge* of the Office, to ensure that 
all matters brought before the Office may be dealt with in a timely 
manner. 

<2B T SC 1234> Enacted April 28, « P L. J 00-297, sec 3501, 102 Stat 349. 



3 j 4 





Sec <S2 GBKRAt EDUCATION PWWSIORS ACT 96 



SEC. m. RECOVERY Of FUNDS, 

(aXl) Whenever the Secretary determines that a recipient of a 
grant or cooperative agreement under an applicable program must 
return funds because the recipient has made an expenditure of 
funds that is not allowable under that grant or cooperative agree- 
ment, or has otherwise failed to discharge its obligation to account 
properly for funds under the grant or cooperative agreement, the 
Secretary shall give the recipient written notice of a preliminary 
departmental decision and notify the recipient of its right to have 
that decision reviewed by the Office and of its right to request me- 
diation. 

<2) In a preliminary departmental decision, the Secretary shall 
have the burden of stating a prima fade case for the recovery of 
funds. The facts to serve as the basis of the preliminary depart- 
mental decision may come from an audit report, an investigative 
report, a monitoring report, or other evidence. The amount of 
funds to be recovered shall be determined cm the basis of section 
453, 

(3) For the purpose of paragraph [2\ failure by a recipient to 
maintain records required by law, or to allow the Secretary access 
to such records, shall constitute a prima facie case. 

(bXl) A recipient that has received written notice of a prelimi- 
nary departmental decision ami that desires to have such decision 
reviewed by the Office shall submit to the Office an application for 
review not later than 30 days after receipt of notice of the prelimi- 
nary departmental decision. The application shall be in tne form 
and contain the information specified by the Office. As expeditious- 
ly as possible, the Office shall return to the Secretary for such 
action as the Secretary considers appropriate any preliminary de- 
partmental decision which the Office determines dues not meet the 
requirements of subsection (aX2>. 

(2) In cases where the preliminary departmental decision re- 
quests a recovery of funds from a State recipient, that State recipi- 
ent may not recover funds from an affected local educational 
agency unless that State recipient has— 

<A) transmitted a copy of the preliminary departmental deci- 
sion to any affected suhrecipien* within 10 days of the date 
that the State recipient in a State administered program 
received such written notice; and 

tB) consulted with each affected subrecipient to determine 
whether the State recipient should submit an application for 
rev»ew under paragraph (1). 

(3) In any proceeding before the Office under this section, the 
burden shall be upon the recipient to demonstrate that it should 
not be required to return the amount of funds for which recovery is 
sought in the preliminary departmental decision under subsection 
(a). 

ic) A hearing shall be set 90 days after receipt of a request for 
review of a preliminary departmental decision by the Office, except 
that such 90-day requirement may be waived at the discretion of 
the judge for good cause. 

id) Upon review of a decision of the Office by the Secretary, the 
findings of fact by the Office, if supported by substantial evidence, 
shall be conclusive. However, the Secretary, for good cause shown. 
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may remand the rase to the Office to take further evidence, ami 
the Office may thereupon make new or modified findings of fact 
and may modify its previous action. Such new or modified findings 
of fact shall likewise be conclusive if supported by substantial 
evidence. 

(e) Parties to the proceeding shall have 30 days to file a petition 
for review of a decision of the administrative law judges with the 
Office of the Secretary. 

(fXi) If a recipient submits a timely application for review of a 
preliminary departmental decision, the Secretary shall take no col- 
lection action until the decision of the Office upholding the prelimi- 
nary Department decision in whole or in part becomes final agency 
action under subsection (g). 

(2) If a recipient files a timely petition for judicial review under 
section 458, the Secretary shall take no collection action until judi- 
cial review is completed. 

<3) The filing of an application for review under paragraph il) or 
a petition for judicial review under paragraph (2) shall not affect 
the authority of the Secretary to take any other adverse action 
under this part against the recipient. 

Ig) A decision of the Office regarding the review of a preliminary 
departmental decision shall become final agency action 60 days 
after the recipient receives written notice of the decision unless the 
Secretary either — 

< 1 ) modifies or sets aside the decision, in whole or in part, in 
which case the decision of the Secretary shall become final 
agency action when the recipient receives written notice of the 
Secretary's action, or 
12) remands the decision to the Office. 

<h> The Secretary shall publish decisions that have become final 
agency action under subsection (g) in the Federal Register or in an- 
other appropriate publication within 60 days. 

<i) The amount of a preliminary departmental decision under 
subsection (a) for which review has not been requested in accord- 
ance with subsection tbt, and the amount sustained by a decision of 
the Office or the Secretary which becomes final agency action 
under subsection (g), may be collected by the Secretary in accord- 
ance with chanter 37 of title 81, United States Code. 

UK!) Notwithstanding any other provision of law, the Secretary 
may, subject to the notice requirements of paragraph (2), compro- 
mise any preliminary departmental decision under this section 
which does not exceed the amount agreed to be returned try more 
than $200,000, if the Secretary determines that (A) the collection of 
any or all or the amount thereof would not be practical or in the 
public interest, and (B* the practice which resulted in the prelimi- 
nary departmental decision has been corrected and will not recur. 

(2) Not Jess than 45 days prior to the exercise of the authority to 
compromise a preliminary departmental decision pursuant to para- 
graph <U the Secretary shall publish in the Federal Register <* 
notice of intention to do so. The notice shall provide interested per- 
sons an opportunity to comment on any proposed action under this 
subsection through the submission of written data, views, or argu- 
ments. 

<k> No recipient under an applicable program shall be liable to 
return funds which were expended in a manner not authorised by 

3»; 
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law more than 5 years before the recipient received written notice 
of a preliminary departmental decision. 

(U No interest shall be charged arising from a claim during the 
administrative review of the preliminary departmental decision. 

12B V&JC 1234») Enacted April 28, IftS, PL 100-2H, ate »50l, 102 Stat 349. 

SEC 4% MEASURE OT RECOVERY. 

(aXl* A recipient determined to have made an unallowable ex- 
penditure, or to have otherwise failed to discharge its responsibility 
to account properly for funds, shall be required to return funds in 
an amount that is proportionate to the extent of the* harm its viola- 
tion caused to an identifiable Federal interest associated with the 
program under which the recipient received the award. Such 
amount shall be reduced in whole or in pan by an amount that rs 
proportionate to the extent the mitigating circumstances caused 
the violation. 

(2) For the purpose of paragraph (U an identifiable Federal in- 
terest includes, but is not limited to, serving only eligible benefici- 
aries; providing only authorized services or benefits; complying 
with expenditure requirements iind conditions (such as set-aside, 
excess cost, maintenance of effort, comparability, supptement-not- 
supplant, and matching requirements); preserving the integrity of 
planning, application, recordkeeping, and reporting requirements; 
and maintaining accountability for the use of funds. 

(bXl) When a State or local educational agency is determined to 
have made an unallowable expenditure, or to have otherwise failed 
to discharge its responsibility to account properly for funds, and 
mitigating circumstances exist, as described in paragraph t2), the 
judge shall reduce such amount by an amount that is proportionate 
to the extent the mitigating circumstances caused the violation. 
Furthermore, the judge is authorized to determine that no recovery 
is justified when mitigating circumstances warrant The burden of 
demonstrating the existence of mitigating circum*tarces shall be 
upon the State or local educational agency. 

\2\ For the purpose of paragraph ill, mitigating circumstances 
exist only when it would be unjust to compel the recovery of funds 
because the State or local educational agency— 

f A) actually and reasonably relied upon erroneous written 
guidance provided by the Department; 

(B) made an expenditure or engaged in a practice after— 

(i) the State or local educational agency submitted to the 
Secretary, in good faith, a written request for guidance 
with respect to the expenditure or practice at issue, and 

tii) a Department official did not respond within ( J0 days 
of receipt by the Department of such request; or 

(C) actually and reasonably relied upon a judicial decree 
issued to the recipient 

(3) A written request for guidance as described in paragraph 12) 
sent by certified mail (return receipt requested) shall be conclusive 
proof of receipt by the Department. 

ij) If the Secretary responds to a written request for guidance de- 
scribed in paragraph (2KB) more than IK) days after its receipt, the 
State or local educational agency that submitted the request shall 
comply with the guidance received at the earliest practicable time. 
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(5) In order to demonstrate the existence of the mitigating cir- 
cumstances described in paragraph (2KB); the State or local educa- 
tional agency shall demonstrate that— 

(A) the written request for guidance accurately described the 
proposed expenditure or practice ami i n cl u de d the facts neces- 
sary for a determination of its legality; and 

(B) the written request for guidance contained a certification 
by the chief legal officer of the State educational agency that 
such officer had examined the proposed expenditure or prac- 
tice ami believed the proposed expenditure or practice was per* 
missible under then applicable State and Federal law; and 

<C) the State or local educational agency reasonably believed 
that the proposed expenditure or practice was permissible 
under then applicable State and Federal law. 

(6) The Secretary shall disseminate to State educational agendas 
responses to written requests for guidance, described in paragraph 
(5), that reflect significant interpretations of applicable law or 
policy. 

Cc) The Secretary shall periodically review the written requests 
for guidance submitted under this section to determine the need 
for new or supplementary regulatory or other guidance under 
applicable programs. 

120 VSC 1234*) Enacted April % 1988, P4* 10O-297. fee 8601, 102 Stat. 349. 

SKC 4*4. REMEDIES FOR EXISTING VIOLATIONS. 

(a) Whenever the Secretary has reason to believe that any recipi- 
ent of funds under any applicable program is failing to comply sub- 
stantially with any requirement of law applicable to such hinds, 
the Secretary may— 

(1) withhold further payments under that program, as 
authorised by section 455; 

(2) issue a complaint to compel compliance through a cease 
and desist order of the Office, as authorized by section 456; 

(H) enter into a compliance agreement with a recipient to 
bring it into compliance, as authorized by section 457; or 

(4) take any other action authorized by law with respect to 
the recipient 

ib) Any action, or failure to take action, by the Secretary under 
this section shall not preclude the Secretary from seeking a recov- 
ery of funds under section 452. 

<20 U.S C 1234cj Enacted AprU 28, 19**, Pi* 100-297. sec 3501. 102 Stat 349. 
SEC. 455. WITHHOLDING. 

(a) In accordance with section 454, the Secretary may withhold 
from a recipient, in whole or in part, further payments (including 
payments for administrative costs) under an applicable program. 

to? Before withholding payments, the Secretary shall notify the 
recipient, in writing, of— 

(I) the intent to withhold payments; • 

VZ> the factual and legal basis for the Secretary's belief that 
the recipient has failed to comply substantially with a require- 
ment of law; and 

VA) an opportunity for a hearing to be held on a date at least 
30 days after the notification has been sent to the recipient 
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(c) The hearing shall be hdd before the Cifiee ami shall be con- 
ducted in accordance with the rates prescribed pursuant to subsec- 
tions <f) and <g) of section 451 of this Art. 

Ul) Pending the outcome of any tearing under this section, the 
Secretary may suspend payments '.o a recipient, suspend the au- 
thority of the recipient to obligate Federal funds, or both, after 
such recipient has been given reasonable notice and an opportunity 
to show cause why fetus* payments or authority to obligate Feder- 
al funds should not be suspended 

(e) Upon review of a dedsbn of the Office by the Secretary, the 
findings of fact by the Office, if supported by substantial evidence, 
shall be conclusive. However, the Secretary, for $ood cause shown, 
may remand the case to the Office to take farther evidence, and 
the Office may thereupon make new or modified findings of fact 
and may modify its previous action. Such new or modified finding* 
of fact shall likewise be conclusive if supported by substantial 
evidence. 

(0 The decision of the Office in any hearing under this section 
shall become final agency action 60 days after the recipient re- 
ceives written notice of the decision unless the Secretary either— 

(1) modifies or sets aside the decision, in whole or in part, in 
which case the decision of the Secretary shall become final 
agency action when the recipient receives written notice of the 
Secretary's action; or 

(2) remands the decision of the Office. 

CSD VSC. 1*344) Enacted April 28, JS88, PX. 100-297, tec 3601, 102 Stat 34$, 

SEC. 466, CEASE AND DESIST ORDERS. 

(a) In accordance with section 454, the Secretary may issue to a 
recipient under an applicable program a complaint which— 

(1) describes the factual and legal baste for the Secretary's 
belief that the recipient is failing to comply substantially with 
a requirement of law; ami 

(2) contains a notice of a hearing to be held before the Office 
on a date at test SO days after the service of the complaint 

fb) The recipient upon which a complaint has been served shall 
have the right to appear before the Office on the date specified and 
to show cause why an order should not be entered bv the Office 
requiring the recipient to cease and desist from the violation of law 
charged in the complaint 

(c> The testimony in any hearing held under this section shall be 
reduced to writing and filed with the Office. If upon that bearing 
the Office is of the opinion that the recipient is in violation of any 
requirement of law as charged in the complaint the Office shall— 
il) make a report in writing stating its findings of fact; ami 
(2) issue to the recipient an order requiring the recipient to 
cease and desist from the practice, policy, or procedure which 
resulted in the violation. 

(d) The report and order of the Office undei t his section shall 
become the final agency action when the recipient receives the 
report and order. 

(e> Use Secretary may enforce a final order of the Office under 
this section which becomes final agency actum by— 
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(1) withholding from the recipient any portion erf the amount 
payable to it including the amount payable for administrative 
costs, under the applicable program; or 

certifying the facts to the Attorney General who shall 
cause an appropriate proceeding to be brought for vhe enforce- 
ment of the order. 

(2DU&C 1234*) Boasted April SS> I BUS, P£> 1W-2ST, hc 3502. 102 SteL 849. 

SBC 457. COMPLIANCE AGREEMENTS. 

(a) In accordance with section 464, the Secretary may enter into 
a compliance agreement with a recipient under an applicable pro- 
gram. The purpose of any compliance agreement under thra section 
shall be to bring the recipient into foil compliance with the appli- 
cable requirements of law as soon as feasible ami not to excuse or 
remedy past violations erf such requirements. 

(bXl) Before entering into a compliance agreement with a recipi- 
ent, the Secretary shall hold a hearing at which the recipient, af- 
fected students and parents or their representatives, and other in- 
terested parties are invited to participate. The recipient shall have 
the burden of persuading the Secretary that full compliance with 
the applicable requirements of law is not feasible until a future 
date. 

<2) If the Secretary determines, on the basis of all the evidence 
presented, that foil compliance is genuinely not feasible until a 
future date, the Secretary shall make written findings to that 
effect aid shall publish those findings, along with the substance of 
any compliance agreement, in the Federal Register. 
<c) A compliance agreement under this section shall contain— 
(1* an expiration date not later than 3 years from the date of 
the written findings under subsection (b%2\ by which the recip- 
ient dial! be in mil compliance with the applicable require- 
ments of law, and 

(2) those terms and conditions with which the recipient must 
comply until it is in full compliance. 

id) If a recipient foils to cemplv witfc the terms and conditions of 
a compliance agreement under this section, the Secretary may con- 
sider that compliance agreement to be no longer in effect, and the 
Secretary may take any action authorised by law with respect to 
the recipient 

<» U.SC 12340 Enacted April 28, 1*H, PJL 100-297, sec 356 1, 102 Sua 349. 

SEC 46* JUDtCl AJ, KEV1KW. 

(a) Any recipient of funds under an applicable program that 
wouW be adversely affected fay a final agency action under section 
452, 4fi&, or 456 of this Act, aid any State entitled to receive funds 
under a program described in section 485(a) of this title whose ap- 
plication has been disapproved by the Secretary, dial] be entitled 
to judicial review of such action in accordance with the provisions 
of this section. The Secretary may not take any action on the basts 
of a final agency action until judicial review is completed 

tb> A recipient that desires judicial review of an action described 
in subsection (a) shall, within 60 (toys of that action, file with the 
United States Court of Appeals for the circuit in which that 
recipient is located, a petition for review of such action. A copy of 
the petition shall be transmitted by the clerk of the court to the 
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Secretary. The Secretary shall file in the court the record of the 
proceedings en which the action was based, as provided in section 
2112 of title 28, United States Code 

te) The findings of fact by the Office, if supported by substantial 
evidence, shall be mdmNe; but the court, for good cause shown, 
may remand the cue to the Office Id take further evidence, and 
the Office may make new or modified findings of fact and may 
modify its previous action, ami shall certify to the court the record 
of the farther proceedings. Such new or modified findings of fact 
shall likewise be conclusive if supported by substantial evidence. 

(d) The court shall have jurisdiction to affirm the action or the 
Office or the Secretary or to set it aside, in whole or in part. The 
judgment of the court shall be subject to review by the Supreme 
Court of the United States upon certiorari or certification as pro- 
vided in section 1264 of title 28, United States Code. 

m UAC 12840 Beaded April » L9BS> FX. nc SSOt, 108 9tat 349. 

SBC ISH USB OF RECOVERED PtMOBL 

(a) Whenever the Secretary r ecovers funds paid to a recipient 
under a grant or c oop er ative agreement made under an applicable 
program because the recipient made an expenditure of funds that 
was not allowable, or otherwise foiled to discharge its responsibility 
to account p r o p e rly for fands, the Secretary may consider those 
funds to be additional funds available for that program and may 
arrange to repay to the recipient affected by that action an amount 
not to exceed 75 percent of the recovered funds if the Secretary de- 
termines that— 

(1) the practices or procedural of the recipient that resulted 
in the violation of law have been corrected, and that the recipi- 
ent is in all other respects in compliance with the require- 
ments of that program; 

(2J the recipient has submitted to the Secretary a plan for 
the use of those funds pursuant to the requirements of that 
program and, to the extent possible, for the benefit of the pop- 
ulation that was affected fay the failure to comply or by the 
misuse of ftmds that resulted in the recovery; and 

(3) the use of those funds in accordance with that plan would 
serve to achieve the purposes of the program under which the 
funds were originally paid. 

(b) Any payments by the Secretary under this section shall be 
subject to such other terms and conditions as the Secretary consid- 
ers necessary to accomplish the purposes of the affected programs, 
including — 

(1) the submission of periodic reports on the use of funds pro- 
vided under this section; and 

(2) consultation by the recipient with students, parents, or 
representatives of the population that wit! benefit from the 
pavmenta 

(c) Notwithstanding any other provisions of law, the funds made 
available under this section shall remain available for expenditure 
for a period of time deemed reasonable by the Secretary, out in no 
case to exceed more than 3 fiscal years following the fiscal year in 
which final agency action under section 45$e) is taken. 

(d) At least 30 nays prior to entering into an arrangement under 
this section, the Secretary shall publish in the Pectoral Register a 
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notice of intent to enter into such an arrangement and the terms 
and conditions under which payments will be mate. Interested per- 
sons shall have an opportunity for at least SO days to submit com- 
ments to the Secretary regarding the proposed arrangement 
i» V&JC I234hJ Boactcd April 23, 1888, P L 1<*»OT, mc 3502, 10£ Stftt 849. 

KBC 46* DrnifTKM 
For purposes of this part: 

(1) The term "recipient" means a recipient of a grant or co- 
operative agreement under an applicable program. 

(2) The term "applicable program" excludes programs au- 
thorised by the Higher Education Act of 1965 and assistance 
programs provided under the Act of September SO, 1950 (Public 
Law 874, 81st Congress), and the Act of September 28, 1950 
(Public Law 815, 81st Congress). 

120 U aC 12341} Enacted April 28, P L 100-297, nc S501, 102 Star 349. 
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consolidated and non -consolidated 
grants? 

T8l135 Are there any requirements for 
matching funds? 

70.130 Under what programs may consolf 
dated grant funds be spent? 

70.137 How may carryover funds he used 
under the consolidated grant applica- 
tion? 

Aaoumarorrs 

70.140 Amendments to a State plan 

70.141 An amendment requires the same 
procedures as the document being 
amended. 

70.143 An amendment is approved on the 
same Oasis as the document being 
amended. 



MCRIfaMMs A (f-140 MM 
Os w a w jf C H o w sOtw^wM^losSaaas 

ArraovAL os DiSAPrsoVAL st t*s SacsjcTAar 

70.301 A State plan must meet all statute- 
ry and regulatory requirements. 

70.303 Opportunity for hearing before a 
State plan is disapproved 

70.230 The notification of grant award. 

Allotments asm RaaixoTaaorrs or Oaaar 

I- Vnas 

70.300 AllounenU are made under program 

statute or regulations. 
70.281 Rcalioted funds are part of a State s 

grant. 

Ouwawjf fr-Haw f • Apply fa las State far a 



70.309 Contact the Stale for procedures to 
follow. 

76.301 Local educational agency general 

application, 
70*302 The notice to the subgrantee. 
70.303 Joint applications and projeet*- 
70*304 Subgrantee shall make subgrant ap- 

phcaUon available to the public. 
76.305 Amendmenu to appiteattons. 

Ouwaw rl 0— Haw a awagaswt w Maws to wa 
Appacawt 

73.460 State procedures for reviewing an 
application. 

70.401 Disapproval of an application—op- 
portunity for a hearing. 

Oawawrf O-Wfcuf CaawWoas l*or* is Mot ay 
fas Stvda and tts Suby aw taat ? 

Noaot son wi sumo* 

76.500 Federal statutes and regulations on 
nondiscrtmirisiion- 

AlXOWASUt COSTS 

76.530 General cost principles. 

76.033 toe of funds for religion prohibited. 
76-533 Acquisition of real property; con- 

siruction, 

70.034 Dse of tuition and fees restricted. 

IsmmcT Cost Haras 

76.060 OeneraJ mdirect cost rates excep- 
tions. 

7&601 Approval of trkHrect cost rates. 
70.563 Restricted indirect coat rate— pro- 
grams covered. 

CooaonuTto* 

78.680 Coordination with other activities. 
70.001 Methods of coordination. 
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Offloo 0>f ttsa SwaywOowyf BdsjcwfJon 

EVALDauoa 

70.691 Federal ev a l u a tion oouuoi atko by 
a grantee. 

76.092 Federal evaluation satisfying re- 
outrejneru for State or suograntee eval* 

Ouasiaiuiion 

70000 Where to fmd construction regula- 
tions. 

Panvjciyaa spwce Si in*** re Sawonao xm 
Putvatu Scnoou* 

78,650 Private schools; purpose of 

i t 79.05 1 -70*602. 
70LO&1 Re^ponaHrUtty of a mate and a sub- 

r:iantee. 

T6.6J>2 Consultation wttb repreaantatlves 

of private school student*. 
70.003 Meeds, number of students, and 

types of services, 
76,654 Benefits for private sehool students, 
70.660 Lewi of expenditures for students 

enrolled in private sch o ol s. 
70.090 Inf ormatioa in an application for a 

subgrant 
7*667 Separata classes prohibited. 
70406 Ponds not to benefit a private 

school, 

70.059 Use of public school personnel, 
76*6^0 Use of private school personnel 
76* t>l Eouipswnt and supplies, 
70.663 Construction. 

Pavcawsn roa By/rags 

78L679 Applicability. 

70.671 Notme by the Secretary. 

76.672 Bypass procedures. 

76.073 Appointment and functions of a 
hearing officer. 

76.674 Searing procedures, 

76.675 Postheartrts procedures. 

70.670 Judicial review of a bypass action. 
76.677 Continuation of a bypass, 

Orwaa RcoorarjiK/rrs roa CtRTam 
Paooaaas 

76.681 Protection of human research sub- 
jeefg. 

76 662 Treatment of animals, 

76.fcfl3 Health or safety standards for fa- 

titttiea, 
78.6*4 Oa> care services. 
76-t>tf0 Stoergy conservation awaxeneas. 

Ssawavt O—Waat Am law AJ aa lidsfraft ws to* 
ipsnaibHHles of Ofcs StaSa and Hs Ouaavan* 
tees* 

CtesnaAL Apuoisteativs RswvoaaianiTiaa 

90.700 Compliance wHh statutes, regula- 
r ions, State plan, and appiftcattans. 

78.7 i>i The State or subfrantee administers 
or supervises each project. 



ftajtTft 

76.702 Pteal control and fund acoounUng 

70.703 When a State may begin to obligate 
funda 

76.704 When certain subgrantces may 
begin to obUgato funds, 

76.700 Punds may be obligated during a 
"carryover period,** 

76.706 Obligations made during a carry- 
over period are subject to current stat- 
utes, regulations* and appUcaUona. 

76.707 When obligations are made, 

Rarojrra 

76,720 Financial and performance reports 
by a State, 

76.722 A suograntee maaes reports re- 
quired by the State. 

76.730 Records related to grant funds, 

76.731 Records related to eompUanee. 
76.734 Record retention period. 

PWfTaCT 

76.740 Protectton of and acoeosJbUtty to 
student reoorda 

Use or Ptnros sr Ststss aw* SuaaaAirrsas 

70.760 afore than one program may assist a 
single activity. 

76.761 Federal funds may pay 100 percent 
of oust 

Sfara* Awnrasraanvg Rsaroasjaixrriss 

76.770 A State shall perform certain duties 
with respect to the applications for sub- 
grants. 

76 771 A State shall encourage eUgfhfc ap- 
plicants to apply. 
76,772 Other responsibilities of the State. 

Coamjusrr Paocaooaag or not Stats 

76.780 A State shall adopt r^p^'nt pro- 
cedures. 

76.78 1 Minimum complaint procedurea. 

76.762 An organization or individual may 
file a complaint. 

76.783 State educational agency action- 
subgrantee*s opportunity for a hearing. 

Oabgmri tf^^tRTIosf Prscaa^Mss ftaos dbo 
fsciHar y Use To Get Coayflawaat 

76.900 Wsirer of regulations prohibited. 

70301 Education Appeal Board. 

76.002 Judicial review. 

76.010 Cooperation wfth audits. 

AoTBoarnr. 20 UA.C. 122le-3<axi*, 
2831ta>. 2974tbi. and 3474, unless otherwbe 
noted. 

SOtrtcs: 40 PR 23017. Apr. 2, 1000, unless 
otherwise noted. Redesignated at 40 PR 
77300. Nov. 21. 1080. 
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RXOOLATTOIfS THAT A»tV TO St»T*> 

878.1 Ptafwn to wWe* Part TO awtta 
(a) Tte regulations In Part TO apply 
to each SUte-admtolstered program of 
tte D partment 

<b> If ft State formula grant program 
does not have implementing regula- 
tions, tte Secretary implement* the 
program raider the authorizing statute 
ami. to tte extent consistent with tte 
authorising statute, under tte General 
Education Provisions Act and tte reg- 
ulations in this part. For the purposes 
of this part, tte term "State formula 
grant program" means a program 
whose authorizing statute or imple- 
menting regulations provide a formula 
lor allocating program funds among 
eligible Stales. 

(Authority: laaie-StaXD. 8991(a), 

2974(01. and *474> 

(4ft PR 88*17. Apr. 3, 198©. Redesignated at 
45 FR 77388, tfov. 11. IW, and smended at 
4* FR Dee. 2*. 1888; «7 JR M384. 

Nov, 19. *0 FR »330, July 10* 1888; 50 
FR 83884. Aug. IS, 1080: 00 ™£j*^<>£ 
2§ T 1980; 61 FR 38683, Oct. «. 1886; 82 FR 
27804. July 24, 1987; M FR 31776, May 19, 
1989; 08 FR 14818. APT. 18, 1990) 

878J6 Excepuom io program regulations 
to Part 70. 

If a program has regulations tha f . 
sxe not consistent with Fart 76. ttw 
implementing regulations for that pro- 
gram identify the sections of Fart 76 
that do not apply. 

(Authority: 20 D.&C. 1221*-3<aXi>. 2881(a), 
2974(b)) 

140 FR 35017. Apr, 2. 1080. Redesignated rl 
4ft FR 77368, Nov. 21. 1980, and amended at 
84 FR 21770, May 19. 19895 

976*3 BD **n*r*J grant rej^latfons apply 
to these program* 
The ED general grant regulations In 
84 CFR Fart 74 apply to the programs 
covered by this part. To find subjects 
covered under 84 CFR Fart 74. took in 
the tame of contents at the beginning 
of 34 CFF Part 74, 
(Authority: 20 DJ3.C 1231e-3(aXt» 
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97&80 Stsiate* dftenume eflgWmy and 
whether wbgrmuUi are matt, 
in) Under a program covered by this 
part, tte Secretary makes a grant: 

(1) To the male agency designated 
by tte authorising statute for tte pro- 
gram; or 

(g> To the mate agency designated 
by the mate in accordance with the 
authorizing statute. 

Cb> Tte authorizing statute deter- 
mines tte extent to which a mate 
may: 

< 1) Use grant funds directly; and 

(2) Make subgrants to eligible appli- 
cants. 

U) The regulations in Fart 76 on 
subgrants apply to a program only if 
subgrants are authorized under that 
program. 

<d) Tte authorizing statute deter- 
mines tte eligibility of an applicant 
for asubgrant 

< Authority. 20 VS.C. 1221e-3U>U>> SSSKat. 
2974(b)) 

140 FR 22517. Apr. 8. 1980. Redesignated si 
40 FR 77388, Nov. 21. 1080, and an*ndedat 
52 FR 27804. July 24. 1887; 54 FR 21T78, 
May 19. 1989} 

97641 A Slate distribute* tends by for* 
mum or competition. 
If a program statute authorises a 
State to make subgrants* the statute: 

(a) Requires the State to use a for- 
mula to distribute funds; 

(b) Gives the State discretion to 
select subgmntees through a competi- 
tion among the applicants or through 
some other procedure; or 

(c> Allows some combination of 
these procedures. 

(Authority: 20 U8.C. 122ie-3iaMU 2801(a), 
29741b* 

145 FR 22517. Apr. 3. 1900. Redesignated at 
45 FR 77868, Nov. 21. 1980. and amended at 
54 FR 21770, May 19, 1989) 
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Stats Plaits «td ArrucATioifs 

876.100 Effect of tills satpart 

This subpart establishes general re* 
quirements that a mate must meet to 
apply for a grant under a program cov- 
ered by tills part Additional require- 
ments are in tte authorising statute 
and tte implementing regulations for 
tte program, 

(Authority: 29 UAC 12Sle-3(aXl» 
[53 FR 27804, July 24, 1987) 

876.101 The ftocvml 8t*i* applkswc::, 

A mate that makes subgranta to 
local educational agencies under a pro- 
gram subject to this part shall have on 
file with the Secretary a general appli- 
cation that meets tte requirements of 
Section 430 of the General Education 
Provisions Act. 

(Authority: 20 UAC. 1233d) 

f 52 FR 37804. July 24. 1987] 

676.163 Defmttkm of "State ptan" for 
Fart 761 

As used in this part State plan" 
means any of the following docu- 
ments: 

(a) Compensatory education, Tte 
application under Section 162 of Title 
I of the Elementary and Secondary 
Education Act. 

<b> Migrant children. The applies 
tion under Sections 141-143 of the 
mentory and Secondary Education 
Act. 

(c) Basic skills. The agreement 
under Title n~B of the Elementary 
and Secondary Education Act. 

(d) Library resources, The State plan 
under Title II of the Elementary and 
Secondary Education Act (as in effect 
on Sept, 30, 19781. 

(e) innovative projects; Guidance 
and Counseling. The State plan under 
Title III of tte Elementary and Sec- 
ondary Education Act tas in effect on 
Sept. 30, 1978), 

it) Educational improvement, Re- 
sources, and Support The State plan 
under Title TV of the Elementary and 
Secondary Education Act. 



eg) Stole educafioaof agencies. The 
State plan under Title V-B of the Be- 
mentary and Secondary Education 
Act 

(rt> State educational agencies. Tte 
application under Title V-A of the Ele- 
mentary and Secondary Education Act 
(as hi effect S e pt e mber 30, 1976k 

<!> Community schools. Tte Sate 
plan under Title VTJJ of the Elementa- 
ry ami Secondary Education Act 

Ui Gifted and talented children. The 
application under Section OOtfbXl) of 
Tito JX of the Elementary and Sec- 
ondary Education Act 

(k) Academic subjects The State 
plan under Title m-A of the National 
Defense Education Act 

<1> Handicapped children. Tte State 
plan under Fart B of the Education of 
the Handicapped Act. 

(m> Handicapped children. Tte ap- 
plication under Section 619 of tte 
Education of the Handicapped Act 

(n) Vocational education. The 
annual program plan and tte annual 
accountability report under Fart A of 
Title I of the Vocational Education 
Act 

to) Career education. The State plan 
under Section 7 of the Career Educa- 
tion Incentive Act 

(p> Adult education. The State plan 
under the Adult Educ ation Act 

fcj) Community services. The State 
plan under Title I of tte Higher Edu- 
cation Act 

(r) Stele student incentive grants. 
The application under Section 4 IOC of 
the Higher Education Act 

(s) Educational information centers. 
The State plan under Section 416B of 
the Higher Education Act 

<t) Incentive grants for State student 
financial asistance training. The ap- 
pllc&tion under Section 498C of the 
Higher Education Act 

<u) Postsecondarv commissions. The 
application for intrastate planning 
unrftT Section 1203(a) of tte Higher 
Education Act 

(v) Libraries. The basic State plan a 
Jong-range program, and an annual 
program under the library Services 
and Construction Act 

<w> State equalisation. The applica- 
tion under Section 642 of the Educa- 
tion Amendments of 1974. 
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{%) Client Assistance Program. The 
written request for assistance uadw 
section IIS of the Rehabilitation Act 
of 1975, as amende* 

if) Removal of Architect*™* Bar- 
riers to the Handicapped. The applica- 
tion under Section 607 of the Educa- 
tion of the Handicapped Act. 

is) Emergency immigrant Educa- 
tion. The application under the Emer- 
gency Immigrant Education Program. 

(aa) Math-science program*. The 
State application under Section 209 of 
Title n of the Education for Economic 
Security Act. 

<bb> Programs that do not have regu- 
lation*. If a SUte-administered pro- 
gram does not have Implementing reg- 
ulations, the documents that the au- 
thorizing statute for the program re- 
quires a State to submit to receive a 
grant 

(cc) Cari a Perkins Scholarship Pro- 
gram. The application under Section 
563 of the Higher Education Act, 

(Authority: 20OS.C lWie-6taKl» 
145 FR 23517, Apr. 3, 16S0. Redesignated at 
45 FR 7738*. Nov. 21. 1980. and amended at 
45 FR 6406O. Dec 22. I WO; 80 FR 9902, Mar. 
I a, 1SB5; 50 FR 28m July 18. 1986; 50 FR 
82564. Aug. I3> » FR 35158. Aug. W. 
1985: 50 FR 45545, Oct 2fc l*** »* 
35583, Oct. 6, 1986: 52 FR 27804. July 2*. 
19871 

676.103 Three-year Slate afaaa. 

(a) Beginning no later than fiscal 
ye»r 1081, each mate Plan will be ef- 
fective for a period of three fiscal 
years, unless the program regulations 
provide for a longer effective period. 

tb) If the Secretary determines that 
the three-year Stale plans under a 
program should be submitted by the 
States on a staggered schedule, the 
Secretary may require groups of 
States to submit or resubmit their 
plans in different years. 

(c> This section does not apply to: 

(1) The annual accountability report 
under Part A of Title I of the Voca- 
tional Education Act; 

12) The annual programs under the 
Library Services and Construction Act; 

(3) The application under Sections 
141-143 of the Elementary ami Sec- 
ondary Education Act; and 



34 CFt IwhtiHw A (7-1-f© MHaa) 

(4) The State application under Sec- 
tion 200 of Title II of the Education 
for Economic Security Act, 

td) A State may submit an annual 
State plan under the Vocational Edu- 
cation Act. If a State submits an 
annual plan under that program, this 
section does not apply to that plan. 

None This section to based on a provision 
tn the General Education provisions Act 
(OEPA). Section 427 of the r>p»rtn«fit of 
Education Organisation Act <DBOA>. 20 
VJ&.C 3487. provtdrs that escept to the 
extent mconsdstent *Uh the DEO A. the 
OEPA "shall apply to foiictiuns transferred 
by this Art to the extent apniteabte on the 
day preceding the effective dale of this 
Act" Although standardised nomenclature 
is used in this section to reflect the creation 
of the Department of Education there I* no 
intent to extend the coverage of the OKPA 
Beyond that authorised under Section 427 
or other applicable 
(Authority. 20 VMC 1231 g<a» 
(46 PR W517. Apr. 3. 1980. Redesignated at 
45 PR 77588. Nov, 21. 1880. and amendedat 
45 PR 66296, Dec 30. 1980; 50 PR 43545. 
Oct. 25. 19651 

676.104 A Stat* shall Include certain cer- 
ifficattona in its Slate piaa. 
(a) A State shall include the flow- 
ing certifications L: **ch State plan: 

ID Thai the plan is submitted by 
the mate agency that is eligible to 
submit the plan. 

(2) That the State agency has au- 
thority under S'ate law to perform 
the functions of the State under the 
program. 

<3> That the State legally may carry 
out each provision of the plan* 

(44 That all provisions of the plan 
are consistent with State law. 

CO) That a Statr officer, specified by 
title in the certification, has authority 
under State la* to receive, hold, and 
disburse Federal funds made available 
under the plan. 

(6> That the State officer who sub- 
mits the plan, spotted by title in the 
certification, has authority to submit 
the plan. 

<7> That the agency that submits the 
plan has adopted or otherwise formal- 
ly approved the plan. 

<8) That the plan Is the basis for 
State operation and administration of 
the program. 
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(Authority: 20 UAC, 122le~3<axi» 
B76.t66^ate documents are public infor- 

A State shall make the following 
documents available for public inspeo 
turn: 

(a) All State plans and related offi- 
cial materials. 

(b) All approved subgrant applica- 
tions. 

<c> All documents that the Secretary 
transmits to the Stale regarding a pro- 
gram. 

(Authority: 20 U-S.C. 1221es3taXl» 

Consolidated Grant Affucatjohs for 
IiffiUiAR Areas 

Authority: Title V. Pud. L. 95-134, 91 
Stat. 1159 <4S VJB.C, 1489ax 



576.125 What Is the porpuse of Iheae reg- 

<a) Sections 70.125 thrtmgh 76.137 of 
this part contain requirements tor the 
submission of an application by an In* 
sular Area for the consolidation of two 
or more grants under the programs 
listed to paragraph (c) of this section. 

<b> For the purpose of $f 78.125- 
76.137 of this part the term "Insular 
Area" means the Virgin Islands. 
Guam. American Samoa, the Trust 
Territory of the Pacific Islands, or the 
Commonwealth of the Northern Mari- 
ana Islands. 

to The Secretary may make an 
annual consolidated grant to assist an 
Insular Area in carrying out one or 
more of the following programs; 
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Son Ad {20 USC 23fO> 
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(Authority: 80 S38le-3<Am 3831(a), 
2974<b*. raid W4> 

147 PR 17421. Apr. 33. 1082, AS Amended At 
30 PR 29*30. July IB. SO PR WH 

Auc. 1), I98&; 86 PR 43645, Oct 2ft. 1085; 51 

pr sssss, oet «p ims: 54 vn aim mat ia, 
tm>) 

*7&12* What RftftAtiOM Apply U> tfc* 

c om o tk iat td grant ap pttr a ttoa s for to- 
Mtarm? 
The following regulations Apply to 
those programs included in a Consoli- 
dated grant? 

<a> The regulAttans In || 78.125 
through 76,137; And 

(b> The regulAtlons thAt Apply to 
each specific program included In a 
consolidated grant lor which funds an 
used. 

(Authority: « DAC 1455a) 
M7 PR 17431, Apr. 22. 19833 

578.127 Wh»4 to Uw purpose of o nwiott- 

dAtCd fTABtT 

An Insular Area roty apply for A 
consolidate grant for two or more of 
the program Hated to 1 7o\125(c>. TMs 
procedure is intended toe 

ta> Simplify the application And re- 
porting procedures that would other- 
wise apply tor each of the programs 



included in the consolidated gram; 
and 

tb> Provide the Insular Am with 
flexibmty to allocating the funds 
under the consolidated grant to 
achieve any of the purposes to be 
served by the programs that Are con- 
solidated. 

(Authority: 45 VAC. 1459a) 
147 PR 17481. Apr 23, 1*831 
178438 WhAt is A consolidated grant T 

A consolidated grant is a grant to an 
Insular Area for any two or more of 
the programs listed to 1 78.125(c). The 
amount of the consolidated grant is 
the sum of the allocations the Insular 
Area receives under each of the pro- 
grams included in the consolidated 
grant if there had been no consolida- 
tion. 

KxampU Assam* the Ytrgto Islands ap- 
plies tar a consolidated grant thAt includes 
programs under the Adult Education Act 
Vocational Education Act, and Chapter 1 of 
the Education Cortsotidatton And Improve- 
ment Act, If the virgin Islands' attocaUon 
under the formula for each of these three 
programs Is 8150,009; the total consolidated 
grant to the Virgin Islands would be 
8450400. 

lAuthortty: 48 V AC 1488a> 
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OfBttwf fh* 



Iff PR 17431* Apr. St, 1883] 



87*138 

woefc? 



(a) An Uvular Area shall 
funds it receives under a 
grant to carry ent, to its Jurisdiction, 
one or more of the programs included 
in the grant* 



FmmpU Assume that Ooam applies for i 
consoUdAied giant under the Vocational 
Education Act* the Handicapped Preschool 
end School Pi warns- Incentive Orama. ami 
the Adatt Education Act and that the sum 
of the aOocattans under these programs Is 
$700000. Guam may choose to allocate this 
8700.080 among al of the programs Author* 
Isrd under the three programs. AKeraAtJoe- 
ly . n may choose to allocate the entire 
8700,000 to one or two of th* programs; for 
example, the Adult Education Act Program. 

<b> An insular Area shaU comply 
with the statutory ami regulatory re- 
quirements that apply to each pro- 
gram under which funds from the con- 
aoiioated grant Are expended. 

Example. Assume that American Samoa 
uses part of the funds under a consolidated 
grant for the State program under the 
Adult Education Act. America* Samoa need 
out submit to the Secretary a State plan 
that requires policies and procedorea to 
assure all students eoual access to Adah 
education pfoarama However, in carrying 
out the program. American Samoa must 
meet and be able to demonstrate compliance 
with this ecoal Access retirement. 
^Authority: 48 V&JC 1489a) 
147 PR 17421, Apr. 33, 18831 

178.130 flow are eoosottdated grants 



(a) The Secretary annually makes a 
finite consolidated grant to each Insu- 
lar Area that meets the requirement* 
of H70J25 through 78,137 and each 
program under which the grant funds 
are to be used and administered 

(b> Tim Secretary may decide that 
one or more programs cannot be in- 
cluded to the consolidated grant if the 
Secretary determines mat the Insular 
Area failed to meet the progran objec- 
tives stated to its plan for the previous 
fiscal year to which it carried out the 
programs. 

to Under a consolidated grant* an 
Insular Area may use a single advisory 
council for any or an of the programs 
that require an advisory council. 



I741S1 

<d> Although Pub. L. 85-134 auttmrt- 
ates the flee iflaiy to conan&date grant 
funds that the r^partxnsnt awards to 
an Insular Area* t dors not confer eh- 
gibflity for amy grant funds. The ettgi- 
bihty of a partlcuter Insular Area to 
receive grant funds under a Federal 
education program is determined 
under the statute and regulations for 
that] 



area Apply 



(Authority: 48 VAC 1480a) 
147 PR 17431. Apr. S3, 1883} 

878.131 Bow does a 

for a coomiBiated grunt? 

fa) An Insular Am that desires to 
apply f br a grant consolidating two or 
more programs hated in f 70.135(0 
shAll submit to the Secretary an Appli- 
cation that! 

(1> Contains the aasuranccs to 
1 78.133; and 

(81 ISeeta the application require- 
menu to paragraph (c) of this section. 

(b) The aubrntesion of on application 
thAt contains these reouirerncnts and 
aasurancea takes the place of a sepa- 
rate mate plan or otlier similar docu- 
ment required by this part or by the 
authorising statutes and regulations 
for programs included in the consoli- 
dated grant. 

<c> An Insular Area shall include in 
its consolidated grant Application a 
progr m plan that: 

<1> Contains a list of the programs In 
8 78.135(c) to be included to the con- 
solidated grant; 

<3) Describes the program or pro* 
grams in 1 78.135(c) under which the 
consolidated grant funds wW be used 
and administered; 

(3) Describes the goals, objectives, 
activities, and the means of evaluating 
program outcomes for the programs 
for which the Insular Area will use the 
funds received under the consolidated 
grant during the fiscal year for which 
it submit* the application, including 
needs of the population thAt will be 
met by the consolidation of fundac And 

<4> Contains a budget that includes a 
description of the Allocation of funds— 
Including any .anticipated carryover 
funds of the program to the consoli- 
dated grant from the preceding year— 
among the programs to be included to 
the consolidate grant. 
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8 AM* 

(Approved fcy u» Odfce of 



i 
■ 

WO) - 
(Aattoortty: 43 U AC i**> 

S3 Wt tflA Dec. 0, 13331 
871.13! Wtal amaates aw 



art 8n*rt ~B«ter eoatroi namaer 1333- 



to a 



<a> An Insular Am shall toetade to 
t J* conaottdated grant snpltojtlon 
JuraneesTtbe Secretary tftattt wUL 

(1) Follow policies and use Bdmints- 
traUw prart^that win Insure that 

Wanted by Federal funds «^ 
a^linder the authority of the pro- 
grans to the consolidated grant, 

(2 ) comply with the rwjuireroenta 
<«wpt^ae relating to the submta- 

State Plans or similar doeu- 
^^t^authoWdngstatu^and 
implementing ieg«tet^t« the pro- 
under which funds are to be 
^seaand administered. < except re- 
quiranenta for matching 

(3) Provide for proper and ^«W«* 
rtmtaWratton of funds to accordance 
•riuTtiM authorising statutes and to- 
SS^S» j»r those Pro- 
jsamTimder which funds are to be 
used and administered: 

provide fo r ffcaj conlroland 
fond acr unttog procedures to assure 
i disbursement of. and account- 
u3)te. FWeral funds received under 
the consolidated grant; 

is> submit an annual report to tne 
Secretary containing information cor- 
ertagthe pmgranxs) tor which the 
grant toused and ednUnisiered. lnelud- 
tog financial and program P^torm- 
ance toforwatton required under 34 
CPR Part 74. Subparts I and 

(g> Provide that f^^™"*™!? 
under the consolidated grant wtU be 

under eoarol of. ^""L^JS 
nraerty acquired with these funds 
SSfbeto. aTSblfc insthuttoo, 
or organisation. The j«ibHc JJg«ncy 
shall administer these funds and prop- 

**JtJ Keep records, to «^^* 1 f^i? 
the State Plan or application doeu- 
^Jtunder which funds are to be 
Senl which show bow the funds re- 
under the consolidated grant 
have been spent. 



f4 C» fc*«We A (7-1-90 MtHeo) 

«> Adopt ^2: 

tortng and lading 
ance to any agencies, organisations, or 
K« tnat carry out the^o 
trams under the consolidated grant 
andentorco any °W*ga^to£osed 
on them under the applicable statutes 
and regulations. llMm 

(9) Evaluate the eflecth*ness or 
these programs in n^^ thepur- 
posra and objectives to the au«>ortadng 
Salutes under which program funds 
are used and administered: 
(16) Conduct ertduaUons 

ties for partlclpalhm by tocal *g^«. 
represenUtives oi the groups affected 
bVlhe^nwrania. and other Interested 
tastKutk-ns, onuutisalton^and ^ 
vtduals In planning and operating tne 



rt>7 TOese assurances remain to 
effect for the duration of the pro- 
grams they cover. 
(Authority: «ttac. U»e> 
141 PR 11431. Apr. 82, «8S1 
976.1W What U tht teanocsOoa author- 
NyT 

/.i After an Insular Area receives » 
eo^ffi^STt ^ff^ 
the funds to a nwnrw, 
the allocation described In Its consHJ- 
daled g^nWltcaUon. f>wever^he 
funds rannot be used 

that are not «»H»^J!^Mer 
grams in the consolidated grant under 
which funds are to be used and edmto- 

kfbTff an Insular Ar«a_deeidesto re- 
aUocato the funds It receives under* 
SKSdnted grant, H shall J**"**" 
Secretoryby amending its original ap- 
ScaU^ to Include an "P***?* "* 
^formation required under § T8.13L 

(Autborttr. 48 VAC. lteaa) 
{47 PR 17421, Apr. 33. 1388) 

3f«.13< What to the retatienrtrt p 
te— aUdattd and nun r[>r, " > ""* 

greater 

( a) An Insular Area may requesi 
that any number of progr *n » m 
imi»<c) be included in itacoMOfr 
dated grant and may apply separately 



RIC 
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Offku nf Inn Sagva3g^fy 



any other pro* 
grains listed In |T&lS5te> fpr which it 
is eligible 

(b) Time programs that in tenter 
Area decides to exclude from core oi l * 
daUeo— f» which ft raft Matt sept- 
mte p2mns or appliaiUoiw- ut imple- 
mented to »oconlwee with the appli- 
cable program statutes and regula- 
tions, The excluded programa are not 
subject to the provtatem for aDocation 
of funds among programs In a consoli- 
dated grant. 
(Authority: 49 U&C, 
(47 PR 17431, Apr. SS, 

976L138 Are there «*j req ahe w wi tf for 
nutc h \ i\y t^MidPs^ 

The Secretary waives in mtulre- 
ments lor matching funds for those 
programs that are consolidated by an 
Insular Area in a consolidated grant 
application, 

(Authority: 43 U&C 14S9D 
W PR 17431, Apr. 82, 

176.136 Under vhat ptogeaaw mv cop- 
•eOdated gram ftuidi be vptat? 
Insular Areas may only use and ad* 
minister funds under programs listed 
in ft?6.12$<cxi) during a flseal year 
for which the Insular Area is entitled 
to receive funds under an appropria- 
tion for that program. 
(Authority: 48 DJBLC. I49sa) 
(47 PR 17421* Apr. gSU 1S8U 

How n*ay cartyovst nm» be used 
under the eeasohdsted grant espftca* 
Uoo? 

Any funds under any applicable pro- 
gram which are available for obliga- 
tion and expenditure in the year suc- 
ceeding the fiscal year for which they 
are appropriated must be obligated 
and expended in accordance with the 
consolidated grant application submit- 
ted by the Insular Area for that pro- 
gram for the succeeding fiscal year. 



.Authority: 30 UAC, 
1468*) 



Amsjcdmemts 

• 7SJ4S Asjeaa^aealstoaStetcpte. 

<a> If the Secretary determines that 
an amendment to a State plan Is es- 
sential during the effective period of 



the pja a, t he mate shall mate the 
amenctmeJit* 

(b> A State shall ate amend a State 
plan If there Is a significant and rele- 
vant change in: 

<1) The Information or the assur- 
ances in the plan: 

it) The administration or operation 
of the plan; or 

<9> The organisation, policies, or op- 
erations of the State agency that re- 
ceived the grant, if the change materi- 
ally affects the information or assur- 
ances in the plan. 



(Authority: 
1331sta)> 

07*141 An i 



SO U.&C 12Sie-3(»XU 



If a State amends a State plan under 
1 78.140, the mate shall use the same 
procedures as those it must ttse to pre- 
pare and submit a State plan. 

(Authority. 20 u\&C im*4caxl» 




bssic is the docmwsnf btmg 



The Secretary u&es the same proce- 
dures to approve an amen d nten t to a 
State p^n*-or any other document a 
State submits— as the Secretary uses 
to spprove the original document, 

(Authority. 20 U&C. 183le-st*Mi)> 
Simpart C Ho w o Omnt is Made m 



Approval oa DrarpBovat ay thx 

SXCXJCTAaY 



0 74L^I A State plaa must meet i 
toty sad rtftttatory re ^ulrem to U . 

The Secretary approves a State plan 
if ft meets the requirements of the 
Federal statutes and regulations that 
apply to the plan. 

(Authority; 20 XtJBXL 12tte-4(aXl» 

g WJ ^ B ^g^g^^^ f ^ before 

The Secretary may disapprove a 
State plsn only after: 
«a) Notifying the State: 
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(b) Oftaing the Stat* ft 
opportunity tor % hearing; tad 

(c) Bbtcfing U» hest^ If 

fay tfefl flfeB&0L 

SO UJ^^J* ttw^4W^^w^(**^4^C i 



998J28 IWi 

<a> To make a put to * State, the 
Secretary Issues and send* to the State 
s notification of grant award. 

(to) The no ti fic ati on of gram ivtrtf 
tells the amoum of the sTftnt and pro* 
vide* other information about the 
grant. 

C Authority: ZD D&C l*tSe-**Xi» 



OmAirr FtmaT 



9T1299 



<ai The Secretary allots 
funds to ft State to accordance with 
the authorising statute of Implement- 
ing regulation* for the program. 

(b) Any reaUotment to other State* 
witt he made by the Secretary to ac- 
cordance with the authorizing tttatnte 
or implementing regulations for that 

(Authority: 10 tUB-C HttcaU. 
ISC FR 29390. July is, 1988) 

I7t_rtl R—rintffri tends are part of a 
ftistrt grass, 

Funds that ft Stole receives as a 
result of a reaUotment are pari of the 
State's grant for the appropriate fiscal 
year* However, the Secretary does not 
consider a reaUotment to determining 
the maximum or minimum amount to 
which a State is entitled for a follow* 
ing fiscal yrar. 

(Authority: 20 UJBLC mie-Jfaxin 



To Apply to the 

avofo for o atmprom 



979J99 (Mart tbt State for 
to follow* 

An applicant for a subgrant can find 
out the procedure* ft most follow by 
contacting the State agency that ad- 
minister* the program. 

(Authority- 29 ttOC t*8Ie*<axi» 



94 CR 



thh part for the 
toe^gtate 

ifftJil Local 



iSsndOef 
rosporaftHlttes of 

for 



pita* lor a subgrant under a program 
subject to this part than bam on file 
with the Stole o general application 
that meets the requirements of See* 
tkm OS of the Ocneral Education Pro- 

(Appmed by the Office of a faniaemfirt 
and BadgH under cootrol oumber 1*80- 

oaiai 

(Authority: 29 U AC. 1222*1 

(M PR 27*04, July 24, 1987; 89 PR 49142, 
Dec*, 1988) 



978J82 Tbe notice to toe i 

A State shall notify ft subgrantee in 
writing oft 

(ai The amount of the subgrant; 

<b> The period during which the sub- 
grantee may obligate the funds; and 

<c> The FMeral requirements that 
apply to the subgrant. 

(Approved by the Office of afanannwnl 
ami midget under centre* number 1899- 
981*1 

(Authority: 29 VB& l**le-9<aXI» 

(45 PR 22817, Apr. 8. 1999, Re ds ss m a tod st 
4* PR 77888, W*v. 21. 1980, and amencted at 
64 PR 49148, Dec. 8, 19881 

978498 Mat ssptkatioos and presets. 

(a> Two or more eligihle parties may 
submit a Joint application for a sub- 

<b> If the State must use a formula 
to distribute subgrant foods tsee 
1 78^ ix, tlm State may not make a 
subgrant that exceeds the sum of the 
entitlements of the separate subgran- 
teea 

(c) if the Stot<* funds the applica- 
tion* each subgrajiiee shall: 

(1) Carry out the activities that the 
subgrant** agreed to carry out; and 

(2> Use the funds to accordance with 
federal requirements* 

Cd> Each a uh gr ahte e shaH use an ac- 
counting system that permits identifi- 
cation of the cost* paid for under its 
subgrant* 



327 



Office of tow 



(Am'wHty: 29 VSXL iJtlc-Suixl)) 



97*391 Sftbgraofe* taaS 
aapskauwa evaltotli to toe 

A suhgrantee shall make any appli- 
cation, evaluation, periodic program 
plan, or report rotating to each pro* 
gram available for public inspection. 

(Authority. 20 OAC 1221e-8uxit: 12tfe> 



IT a subgmntee mates a significant 
amendment to it* application* the sub- 
grantee shall use the same procedure* 
as those it must use to submit an ap- 
plication. 

(Authority: 20 Djblc raie~**ju» 



to *jsj AppQccmf 



978.4** State 
asfdbatam 



tor reviewing an 



A mate that receives an application 
for a subgrant shall take the following 
steps: 

<a) Review, The State shall review 
the application. 

<b) Apprpoof-eattftewieaf 
The State shall approve an application 
if: 

Ill The application I* submitted by 
an applicant that is entitled to receive 
a subgrant under the program; and 

(2) The applicant meets the require- 
ments of the Ftederai statutes and reg- 
ulations that apply to the pr o gram 

CO Apprxyvai—dUcretionary pro- 
promt The Slate may approve an ap- 
plication IT 

CI) The application to submitted by 
an eligihle applicant under a program 
to which the State has the discretion 
to select subgrantees; 

<2> The applicant meet* the require- 
ments of the Federal statutes and reg- 
ulations that apply to the program; 
and 

<3> The State determines that the 
project should be funded under the 
authorising statute and implementing 
regulations for the program. 

<d) DUapprv val—<nlitttm*nt and 
discretionary progr am s. If an applica- 
tion doe* not meet the re quir em en ts 
of the Federal statutes and regula- 
tions that apply to a program* the 



$71401 

State shall not approve the appHea- 
Uen. 

(Authority: 29 UJSLC 1221*-«aX>» 



978,401 tosaas r oval of an 
for * hearing. 



Ca) State sevney hearing before dis- 
approval Unto the following pro- 
grams the State agency that adminis- 
ters the program stall provide an ap- 
plication with notice and an opportu- 
ne*** a hearing before rt may disap- 
prove the application! 

(1) Chapter 1 Program in Local Edu- 
cational Agencies. 

<2> Orants to State Agencies for Pro- 
grams To Meet the Special Education- 
al Needs of Children in Institutions 
for Neglected or Delinquent Children, 

i)> Supplementary Center* and 
Services, Outdance, Counseling, and 
Testing Programs. 

<4> Strengthening Instruction in 
Academic Subject* in Public Schools, 

(5) State-operated Programs for 
Handicapped Children. 

(8> Assistance to State* for Educa- 
tion of Handicapped Children. 

(71 State Vocational Education Pro- 



(91 State Grant* # or Strengthening 
the Skills of Teachers and Instruction 
in Mathematics, Science, Foreign Lan- 
guages, and Computer Learning and 
far Increasing the Access of All Stu- 
dents to That instruction 

19) Federal State, and Local Part- 
nership for Educational Improvement. 

(b) Other programM— hearings not re* 
Wired. Under otter programs covered 
by this part, a State agency-other 
than a State educational agency— is 
not required to provide an opportunity 
for a hearing regarding the agency's 
disapproval of an application, 

CO If an applicant for a subgrant al- 
leges that any of the following actions 
of a State educational agency violates 
a State or Federal statute or regula- 
tion, the State educational agency and 
the applicant shall use the procedures 
in paragraph <d> of this section: 

CI) D isap pr ov al of or failure to ap- 
prove the application or project in 
whole or In part. 

(2) Failure to provide funds to 
amounts in accordance with the re- 
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QuIremcDta of statutes ind regula- 



(d) SEafe gdacalfcmal opency hmftmg 
pmed*ra> ci> If the appBeant anted 
under a prapns fisted to ptwi^ 
cu of this section, the State educa- 
tional agency shall provide in oppor- 
tunity for a heartas before the agency 
dLiiuuTPTfi the a pplication 

(2) If the twite** Applied under a 
program not feted fee paragraph **> of 
this section, the State educational 
agency shall provide an opportunity 
for a hearing either before or after the 
ggyufy disapproves the application, 

(3) The applicant shall request the 
hearing within SO days of the action of 
the Stale educational agency . 

<4Xl> Within 90 days after it receives 
a request, the Stale ed u c ation al 
agency chatl hold a hearing on the 
record and shall review to action. 

<M> No later than 10 days ate the 
hearing the agency than issue its writ- 
tea ruling, including findings of fact 
and reasons for the ruling. 

<tti> If the agency determines that it* 
action was contrary to State or feder- 
al statutes or regulations that govern 
the applicable p rogr am , the agency 
shall rescind its action, 

(5) If the State educational agency 
does not reacted it* final action after a 
review under this paragraph, the ap- 
plicant may appeal to the Secretary' 
The applicant shall file a notice of the 
appeal with the Secretary within 20 
days after the applicant has been nott- 
fied by the State educ at ion al agency 
of the results of the agency's review. If 
supported by substantial evidence, 
findings of fact of the State education- 
ml sgency are final. 

<0Xi> The Secretary may also issue 
interim orders to State educational 
agencies as he or she may decide are 
necessary and appropriate pending 
appeal or r eview . 

<ii> If the Secretary determines that 
the action of the Stale ed uc a tion a l 
agency waa contrary to Federal stat- 
utes or regulations that govern the ap- 
plicable program, the Secretary issues 
an order that reeuires the State edu- 
cational agency to take appropriate 
action* 

m Efcch State educational agency 
shall mate available at reasonable 
times and places to each applicant all 




MCRfoWMoA(7-MB 



______ of the agency pertaining to 

any review or appeal the applicant fa 
cnrHtuctiny under this s ection , toctndV 
tog records of other applicants. 

<8) If a State edtw-itkmal agency 
does not comply with any provtshm of 
this section, or with any order of the 
Secretary under this section, the Sec- 
retary immediately terminates all as- 
to the State ediies_opal 



the applies— le pr o gra m. 
(e> Oih&StataagcncifheQTingpToc*- 

to provide a hearing wrier paragraph 
ta> of this section—other than Stale 
educational agen c ie s— are not required 
to use the procedures is paragraph <d> 
of this section. 

Hon: TWi oectton Is tased so a prevtston 
in the Oeneral EducatKm Provhfiteni Act 
(OEPAX Section _7 of the Department of 
SeneaUon ChgnnUeilon Ad tDEOA*, » 
VJBXL 8487, provides that except to the 
extent ineonsisteat with the DfiOA. the 
OSPA "hh*n apply to function* tr amferrcd 
by this Act to the extent appScabte on the 
day preceduui thr effective date of thh 
Act." Although atandsrettsed nomenclatur e 
is used ta t Jut section to reflect the creation 
of the Department of Education, there is no 
intent to extend the coverage of the OSPA 
beyond that authorised under Section 439 
or other ap pu cebte law. 
(Authority: SO U«&G l331e~_*aXl>_ ISSlb-l 
SS31UX 287«b» 

{45 PR 33&n, Apr 3. 19001 Redesfttnated at 
45 PR 77368, Kov. 21. 1800, and amended si 
88 FH SS29S, Dec. SO. 198ft SO PR U84&, 
Oct. SSs im; 08 PR 2780S, July 9*, 1087: 54 
PR Sim and «r?8, May ifc 1038: » PR 
14814 Apr. 10, 1080$ 

lubpait Who* Con-mom Moot So 
Mot by the Sfwfo and Us Sub- 
sjrsjfiteoo9 

NOlfOXSCIUMlHaTTOir 

878400 Federal utatotte mid reguJailow 



A State ami a subgrantee shall 
comply with the following statutes 
xnd regulations: 
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stem** 




MSt-MO*. 


90S 




SiBtcw S0» of 






of t»r , • 


to* 






4SCFftP»rt 


BMMss»o»ae 






BNvhmmsdo au 
it? u ac ttot * 


to 



(Authority: 80 OAC 1321e-Xsxl>. 383 Hal, 
3PM(b» 

Allow abu Costs 

IT8LB30 GsaeisJ cost priaciples, 

Subpart Q of 54 CFR Fart 74 refer- 
ences th<- general cost principles that 
apply to grants, suhgrants, and cost- 
type contracts under grants and sub- 
grants. 

(Authority: 80 OJ9LC ISSle-SCaXi!, 38Sl<aJ> 

87SJ38 Ueeof fuado to refigien erofilfcti- 

e_L 

(a) No State or subgrantee may use 
its grant or suhgrant to pay for any of 
the following: 

II) Rettgtous worship, Instruction, or 
pra_ttlyt_E&lion* 

(2) Squipment & supplies to be used 
for any of the activities specified in 
paragraph fax 1) of this section. 

c3> Construction, remodeling, repair, 
operation, or maintenance of any facil- 
ity or part of a facility to be used for 
any of the activities specified In para- 
graph (aX 1) of this section. 

<4) An activity of a school or depart- 
ascot of drvt'Jty. 

tb> As used In this section, "school or 
department of dtvfetrty" means an in- 
stitution or a component of an Institu- 
tion whose program is specifically for 
the education of students to- 

i 1) Prepare them to ester into a roll* 
gious vocation^ or 

<2) Prepare them to teach theologi- 
cal subjects. 

authority: 20 0J&C mi*-S<*xU SSSlcai, 
8P74<b» 



87^833 Acuahuoo of real ptopsjoyi eon* 



Ho State or subgrantee may use its 
grant or suhgrant for acquisition of 
real property or for construction 
unless specifically permitted by the 
Mthorteing statute or hnphmumting 
regulations for the program, 

<Atttbofftr SO UJ&C ISSle-StaxiL 8S8iCa>, 

aoMbi) 

nfUU Use of tuition and fees resirktedL 

Ho State or subgrantee may count 
tuition and fees collected from sto- 
dents toward m ee ting ma tch t og, cost 
sharing, or nmlntenance of effort re- 
Quirements of a program. 

(Authority: 80 U\ac ISSle-StaxlL SSSKai, 

omtb» 

IwatawT cost Harass 

• 78J00 General iodtrert cost relet; excep- 
thwia 

(a) Appendices OF to 94 CFR Part 
78 Include: 

(1) A description of the difference 
between direct and indirect costs: and 

(2) The principles for determining 
the general indirect cost rate that a 
State or subgrantee may use under 
some programs. 

ih) Section 70.563 provides restric- 
tions on indirect cost rates under cer* 
tain prw^rams. 

(Authority: 30 US.C ISSle-StaXU 383 H*» 

8 78*881 Approval of indirect cost rates* 

(a) The Secretary approves an indi- 
rect cost rate for a State agency and 
for a subgrantee other titan a local 
educational agency. For the purposes 
of this section, the term "local educa- 
tional agency** does not include a 
State agency. 

cb> Bach State educational agency, 
on the basis of a plan approved by the 
Secretary, shall approve an indirect 
cost rate for each local educational 
ag ency that recuests it to do so. 

(c) Each Indirect cost rate must be 
approved annually. 

f Aouwitr so cac. tam-saxs*, 383t<a» 
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574503 festrktcd Indirect cost 



If a State or a suhgrantee decides to 
charge indirect coats to a program 
ttet has ft statutory requirement pro- 
hibiting the use Federal finals to 
supplant nan-Federal foods, the mate 
or suhgrantee shall use a restricted in- 
direct cost rate computed tauter 34 
CFR 75-564-70.568. 

(Authority: » uj&c mie-waxt*. sawn. 
VHctm 

155 FH 1481*. Apr. U, 1000} 



MCRhMA^MDHhi) 

le) Using the grant or subgrant 
funds to increase the impact erf funds 
made available under other programs. 

(Authority » UAC 122ie-*sXl» 

Evaluato* 



5T15S9 Cooidtnattoa wits other ortW- 
Itaa, 

(a) A State and a subgrantee shall, 
to the extent possible, coordinate each 
of Its projects with other activities 
that are to the amine geographic area 
served by the project and that serve 
similar purposes and target groups, 

(b> A male and a subgrantee whose 
project Includes activities to improve 
the basic sfcffls of children, youth, or 
adult* shall, to the extent possible* co- 
ordinate its project with other basic 
skills activities that are to the same 
geographic arm served by the project. 

<c> For the pur p o se s of thte auction, 
"basic skills" means reading, mathe- 
matics, and effective communication, 
both written and oral, ^ „ 

<d> The State or suhgrantee shall 
continue its coordination during the 
period that it carries out the project, 
(Authority: 20 VAC 1331e-*<axU 2890) 

976.581 Methods of ooonttnatioo. 

Depending on the objectives ami re- 
quirements of a project, a grantee 
shall 'ise one or more of the following 
methods of coordination: 

(a) Planning the project with organi- 
sations and individuals who have simi- 
lar objectives or concerns. 

ib> Sharing Information, facilities, 
staff, services, or other resources. 

<c> Engaging in Joint activities such 
as instruction, needs assessment eval- 
uation, monitoring, technical assist- 
ance, or staff training. 

<d> Using the grant or suhgrant 
funds so as not to duplicate or coun- 
teract the effects of funds used under 
other programs. 



91*jm Federal 
* a grantee* 

A grantee shall cooperate in any 
evaluation of the program by the Sec- 
retary. 

(Authority: SO U&C 13S0C 1251a. t&U*\ 
54741 



1 45 PR 6639*. Dec 39, 1**) 

tTf^n radial r rato a Uo w ss lU fy l ny re- 
ujuhnn s utt for State or i 



If a State or a suhgrantee cooperates 
to a Federal evaluation of a program, 
the Secretary may u£termine that the 
State or subgrant<*e meets the evalua- 
tion requirement* of the program, 

(Authority 30 UAC. 1226c; 1231a) 
COHSIHULTIOH 

178*600 Where to find construction regu- 



(ai A State or a suhgrantee that re- 
quests program funds for construction, 
or whose grant or suhgrant includes 
funds for construction, shall comply 
with the rules on construction that 
apply to applicants am! grantees 
under 34 CFR 7o.800-TS.6i5. 

(b> The State stall perform the 
functions that the Secretary performs 
under 1*75.60? {preservation of his- 
toric sites) and 75.605 (Approval of 
drawings and specifications) of this 
title. 

<c> The State shall provide to the 
Secretary the information required 
under 34 CFR 7$.e02ta> (Preservation 
of historic sites). 

(Authority: 28 V&.C. 1221e-3taXn 283i<*>. 
2fT4fb» 

(45 PR 32517. Apr, X 1380, Redesignated at 
45 PR 77368, Nov. 21. 1880. and amended at 
45 PR 66298. Dec. 30, 19803 
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Pasotcif atuw or St uow t s Ek nouao 
m Parr ats Schools 



sgT&g&umttt. 



<a) Under some programs, the au- 
thorising statute requires that a State 
and Its aubgrantces provUte for partici- 
pation by students enrolled to private 
schools. Sections 76.65 1 -76,662 apply 
to those programs and provide rules 
for that participation. These sections 
do not affect the authority of the 
State or a suhgrantee to aster into a 
contract with a private party. 

(b) If any other rales for participa- 
tion of students enrolled to private 
schools apply under a particular pro- 
gram, they are in the authorizing stat- 
ute or implementing regulations for 
that program. 

(Authority: 50 UAC mto-ttaxm 



More Some program statutes authorise 
tbe Secretary— under certain etreum* 
stances—to provide benefit* directly to pri- 
vate school students. These "bypass" provi- 
•iom— where they appJy-are implemented 
to the individual program regulations. 

076 .651 B e*yjpt»sfttfHy of a Kate and a 
subgi autre. 

taxi) A suhgrantee shall provide 
studente enrolled to prime schools 
with a genuine opportunity for equita- 
ble participation in accordance with 
the requirements in 1176.852-78.662 
and in the authorizing statute and im- 
plementing regulations for a program. 

(2) The suhgrantee shall provide 
that opportunity to participate to a 
manner that is consistent with the 
number of eUgftue private school stu- 
dente and their needs. 

<3> The suhgrantee shall maintain 
continuing administrative direction 
and control over funds and property 
that benefit students enrolled to pri- 
vate schools. 

(bxi> A State shall ensure that each 
suhgrantee compiles with the require- 
ments to H7o\051-76J62. 

C2> If a State carries out a project di- 
rectly. It shall comply with these re- 
quirements as If it were a suhgrantee, 

(Authority. 20 UAa 1221e-3<axt» 



gTUSt Co nsalUtion wit* warisialatheji 
of private school students. 

(a) An applicant for a suhgrant shall 
consult with appropriate representa- 
tives of stud ents enrolled to 'private 
schools during air phases of the devel- 
opment and design of the project cov- 
ered by the application, todudtog con- 
sideration o£ 

CD Which children will receive bene- 
fits under the project; 

<2> slow the children's needs wiH be 
identified: 

<3>Whatbenafitewinbep!Wide* 

(4) How the benefits will be provid- 
ed; and 

(6> How the project win be evaluat- 
ed, 

jb) A suhgrantee sh a ll con sult with 
appropriate representatives of stu- 
dente enrolled in private schools 
before the suhgrantee makes any deci- 
sion that affects the opportunities of 
those students to participate to the 
project. 

it) The applicant or suhgrantee shall 
give the appropriate representatives a 
genuine opp o rtunit y to express their 
views regarding each matter subject to 
the consultation requirements to this 
section. 

(Authority: 80 DAC 1221e-5caxi» 



number of students, and 



171653 Needs, 
types of 

A suhgrantee shall determine the 
following matters on a basis compara- 
ble to that used by the suhgrantee in 
providing for participation of public 
school students: 

<a) The needs of students enrolled in 
private schools. 

(b) The number of those students 
who will participate to a project. 

(cl The benefits that the suhgrantee 
will provUSe under the program to 
those students. 

(Authority: 30 Dac 1231e-4(aXl» 



576.654 Benefits for 
dents. 



private school sta- 



te) Comparable ocnc/ila The pro- 
gram benefits that a suhgrantee pro- 
vides for students enrolled to private 
schools must be comparable in quality, 
scope, and opportunity for participa- 
tion to the program benefits that the 
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S 76*455 

subgrantee provid e s for students en- 
rolled to public schools. 

<b) s*p* Benefit*. If a subgrantee 
oses toads under a program for public 
school students In a particular attend- 
ance area, or grade or age tenL the 
subgrantee shall Insur*. *qui table op- 
portunities for participation by stu- 
dents enrolled in private schools who: 

CI) Have the same needs as the 
public school students to be served; 
and 

<2> Are in that group, attendance 
area, or age or grade level. 

(c) Di&mtti bcntfUi If the needs of 
students enrolled in private schools 
are different from the needs of stu- 
dents enrol ted in public schools, a sub- 
grantee shall provide program benefits 
for the private school students that 
are different from the benefits the 
subgrantee provides for the public 
school students, 

( Authority: 30 OAC. 18&le-3taxi» 

9 76.656 Lrrel of expeodttnrti for rtodeni* 
tnroikd in prhrsU »choobL 
<a) Subject to paragraph (to) of this 
section, a subgrantee shall spend the 
same average amount of program 
funds om 

(1) A student enrolled in a private 
school who receives benefits under the 
program; and 

(2) A student enrolled in a public 
school who receives benefits under the 
program. 

ib> The subgrantee shall spend a dif- 
ferent average amount on program 
benefits for students enrolled in pri- 
vate schools if the average cost of 
meeting the needs of those students is 
different from the average cost of 
meeting the needs of students enrolled 
in public schools, 
'Authority: 20 V&.C. 1221e-3<aXl» 
C7&6S6 lofornstios in an sppifcsUofi tor 
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tilled is eligible to benefits under the 
program. 

(c) The number at students enrolled 
in private schools who will receive ben- 
efits under the pntgram. 

(d> The basis the applicant used to 
select the students, 

(e) The manner and extent to which 
the applicant complied with 1 7&S&2 
(consultation). 

it) The places and times that the 
students will receive benefits under 
the program. 

(g) The differences, if any, between 
the program benefits the applicant 
wiu provide to public and private 
school students, and the reasons for 
the differences. 

t Authority: 20 CAC. i*31e~S*aXl» 



An applicant for a subgrant shall in- 
clude the following information in its 
application; 

(a) A description of how the appli- 
cant will meet the Federal require- 
ments for participation of students en- 
rolled in private schools. 

ib) The number of students enrolled 
in private schools who have been iden- 



gTUCT SepsrstecttaMt prohibited. 

A subgrantee may not •« program 
funds for classes that are organised 
separately on the basis of smooi en- 
rollment or religion of the sU'ients if: 

(a) The classes are at the sa. te site; 
and 

cb> The classes include students en- 
rolled in nubile schools ami students 
enrolled in private schools. 

(Authority: 30 OAC. I22u-9iaxi» 

*T6JW Funds net to braem a private 

— — ■ 

BCnOOa 

<a> A subgrantee may not use pro- 
gram funds to finance the existing 
level of instruction in a private school 
or to otherwise benefit the private 
school* 

(b> The subgrantee shall use pro- 
gram funds to meet the specific needs 
of students enrolled in private schools, 
rather than: 
U> The needs of a private school; or 
it) The general needs of the stu- 
dents enrolled in a private school. 

(Authority: 30 U-S-C 122ie~ltaXl» 

176*653 Vm of pt&U school personnel. 

A subgrantee may use program 
funds to maKe public personnel avail- 
Able in other than public facilities: 

<a> To the extent necessary to pro- 
vide equitable program benefits de- 
signed for students enrolled in a pri- 
vate school: and 
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(b) If those benefits are not normal- 
ly provided by the private school. 

(Autboxtiy: SO U&C, U21e-3faXi» 

671*60 Ust of private school sersoonei 

A subgrantee may use program 
funds to pay tor the services of an em- 
ployee of a private school if: 

(a> The employee performs the serv- 
ices outside of his or her regular hours 
of duty; and 

(b> The employee performs the serv- 
ices under public supervision and con- 
trol. 

(Authority: 30 U-8.C. 12Sle~6(aXl» 

76-66! Equipment and sappfln. 

(a) Under some program statutes, a 
public agency must keep title to and 
exercise continuing administrative 
control of all equipment and supplies 
that the subgrantee acquires with pro- 
gram funds. This public agency is usu- 
ally the subgrantee. 

<b> The subgrantee may place equip- 
ment and supplies in a private school 
for the period of time needed for the 
project 

(c> The subgrantee shall insure that 
the equipment or supplies placed in a 
private school: 

(!) Are used only for the purposes of 
the project; and 



IS) Can be removed from the private 
school without remodeling the private 
school facilities. 

cd) The subgrantee stall remove 
equipment or supplies from a private 
school if: 

(1) The equipment or supplies are no 
longer needed for the purposes of the 
project; or 

<2) Removal b necessary to avoid use 
of the equipment of supplies for other 
than project purposes. 

(Authority 20 OAC 133ie-9fftXl» 

0 76J6I Obstruction, 

A subgrantee shall insure that pro- 
gram funds are not used for the con- 
struction oi private school facilities. 

(Authority: 20 U^C USle~3laX2» 

Otheb RsQUxanmrrs roa Csxtaxh 
Pboojuhs 

Ctoss-ssrtasacs. See S4 CFR Part 76, 
Subp art C-Bomftng and Insurance; snd 34 
CFR 74.144— Inventions snd pstenta 

ftecsons ran Brrass 

976170 AppUcsMhy. 

The regulations in It through 
73.677 apply to the following programs 
under which the Secretary is author- 
teed to waive the requirements for pro- 
viding services to private school chil- 
dren and to implement a bypass: 




stew a**** i *upa» » Local la—wi 
64161 HUMi fiMK Aftf loctf PMnm^ top 



ton Art rt fflfiS. n WtoitoJ (80 USC # 
«V> 

Om** a. 7m i 6J— y mA ffnrmtoj EAn* 
tor* Art * IflSS . at ——ad (SO USC 2»lf~ 

sMdtjsrt-isiai 

rmn.Pmi K &m#*r v%> Secondary Ecfcuton 

Art of T966. tt MiMSd ISO USC M61<490% 
p$a a Sctort* m0 CtnmnbM Aci of 

f 969 £0 U SC. SI 9*-9im 



300 
896 



(Autborily: 20 D45.C. 37971b), 2BT2<dMc>, 
3000(0^ S22KO) 

m PR 21T76, BUy 10. 198S1 



676-671 Notice by the Secretary. 

(a) Before taking any final action to 
implement a bypass under a program 
fts+ed in §70,670, the Secretary pro* 
vide* the affected grantee and sub- 
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grantee. If appropriate, with written 
notice. 

(b) In the written nottoe, the Secre- 
tary— 

CS) Bute* the reasons fe? the pro- 
pose* bypass hi sufficient detail to 
allow the grantee mm! subgrantee to 

"(IH^g the reqnireinent that to the 
bests to the alleged failure to comply; 
end 

<3> Advises the grantee and subgran- 
tee the! they— 

Ci) Here at lew* 45 day* af^ receiv- 
ing the written notice to submit writ- 
ten objections to the proposed bypass: 
and 

(U) May request In writing the op- 
portunity for a hearing to show cause 
why the bypass should not be imple- 
mented. 

ce> The Secretary sends the notice to 
the grantee and subgrantee by certi- 
fied mail with return receipt request- 
ed. 

(Authority: SO UAC. 3*27«bX4XA*. 

in pr aim May i*> 

971671 Bypass procedure* 

Sections 76£T3 through eon* 
lain the procedures that the Secretary 
uses in conducting a show cause hear- 
ing. The hearing officer may modify 
the procedures for a Particular case if 
all parties agree the modification is 
appropriate. 

{Authority: 30 OAC, 3rmibX4xA>, 
29?2(hXU 399010.333310) 

IM PR 21776, May It, 19891 

fl 76.673 Appototmftttt and function* of a 
bearing officer, 
(a> if a grantee or sutograntee re- 
quests a hearing to show cause why 
the Secretary should not implement a 
bypass, the Secretary appoints a hear- 
ing officer and notifies appropriate 
representatives of the affected private 
school children that they may partici- 
pate in the hearing. 

(b) The hearing officer has no au- 
thority to require or conduct discovery 
or to rule on the validity of any stat- 
ute or regulation. tMs . 

ic> The hearing officer notifies the 
grantee* subgrantee, and representa- 



tives of the private school children of 
the time and place of the hearing. 

(Authority: SO VJBXX 2727tbX4XAi, 
SCTftbKU 899*0, 933Ste» 
t*4 PR aim May 19. 19*9) 

1 71474 Hearing procedure* 

<a) The following proc edu re s apply 
to a show came hearing regarding ton- 
ifriiiuiiits i lan nf a lunar 

U> The tearing officer arranges for 
a transcript to be taken, 

<3> The grantee, subgrantcc^and 
representatives of the private school 

children each may— 

<!> Be represented by legal counsel; 
and 

<ij) submit oral or written evidence 
and arguments at the hearing. 

(b) Within 10 days after the hearing, 
the hearing officer— 

U> Indicates that a decision will be 
issued on the basis of the existing 
record; or 

(2) Requests further information 
from the grantee, subgrantee, repre- 
sentatives of the private school chil- 
dren, or Department of ficials. 

(Authority: 28 UAC, 372?tbX4XA>, 
3973(11X1 ft. 3999tt>, 3233(c)) 
(54 PR stm May 19. 19891 
9 79.675 Porthearing procedures. 

(a) CI) Within 120 days after the 
record of a show cause hearing is 
dosed, the hearing officer Issues a 
written decision cm whether a bypass 
should be implemented. 

(2) The hearing officer sends copies 
of the decision to the grantee, sub- 
grantee, representatives of the private 
school children, and the Secretary. 

lb) Within SO days after receiving 
the hearing officer's decision, the 
grantee, subgrantee. and representa- 
tives of the private school children 
may each submit to the Secretary 
written comments on the decision, 

(c) Hie Seen-tary may adopt, re- 
verse, modify, or remand the hearing 
of fleers decision. 

(Authority. 30 B&C, 2727(bX4XA>. 
TOTOhMi), 2990*0. 3233(C» 

IS4 PR Sim May 19. 19891 
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review of a bypass 



If a grantee or subgrantee is dissatis- 
fied with the Secretary's final action 
after a proceeding under H78J7S 
through T&m, ft may, within 80 days 
after receiving notice of that action, 
file a petition for review with the 
United States Court of Appeals for the 
circuit in which the Slate is located. 

(Authority: SO OAXX 3T37(bX4X&MDX 
39TOhX2>-(4*, 3990(0. 33»C» 

154 PR UTHL May 19, 19893 



• 7S.477 Poatimnlta* of a I 

The Secretary continues 
unifl the Secretary determines that 
the grantee or subgrantee wiH meet 
the requirements for providing serv- 
ices to private school children. 

(Authority: 39 UAC, 2737lbX3XD*, 3973(f \ 
i231e-JfsJU» 

1 94 PR aim Stay 19. 1989) 

Protection of human 



If a State or a subgrantee uses a 
human subject in a research project, 
the State or subgrantee shall protect 
the person from physical* psychologi- 
cal, or social injury resulting from the 
project. 

(Authority: 28 DJGtC 1221e-3(aXU 3831(a)) 

97&S83 T re atment of aatowda 

If a State or a subgrantee uses an 
animal in a project, the State or sub- 
grantee shall provide the animal with 
proper care and humane treatment In 
accordance with the Animal Welfare 
Act of 197a 

(Authority; Pub. 1* 89-944, as amended) 

87&S83 Health or safety fUsdartb for fft- 
eJBUea. 

A State and a subgrantee shall 
comply with any Federal health or 
safety requirements that apply to the 
facilities that the State or subgrantee 
uses for a project, 

(Authority- 39 UJ&C i22ie-3UKi*. 2831(a)) 

978*884 Day care terriee*, 

(a) If a State or a subgrantee uses 
program funds to provide any day care 
services, the State or subgrantee shall 



8 71703 

comply with the day care require- 
ments In 45 CFR Fart 71 of this title. 

(b> The Secretary may waive this re- 
quirement by publication of a nottoe 

hi the S^KOXRAL R 801 STSJf 

(Authority 30 u.s^i331e-*axiH 



87SJ90 Kitcrsy eoi 



ratios i 



To the extent that ft is oanststeat 
with the statute Md icgulatlons for 
any program, the subgrantee shall 
consider incorporating into its pro- 
gram a compone nt mi energy aware- 
ness. This component may Include 
study of the problems, solutions, and 
alternatives relating to the Batten's 
energy crisis. 

(Authority: 43 UAC SSTObK E.O. No. 
12188) 

f 49 PR 5801S, Aug. 89. 1900. 
at 49 PR 77388, NOV. 3U 19891 
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971799 

tftana, Stat* plaa, i 

A State and a subgrantee shall 
comply with the State plan and appli- 
cable statutes, regulations, ami ap- 
proved applications, and shall use Fed- 
eral funds in accordance with those 
statutes, regulations, plan, and appli- 
cations. 

(Authority: 20 UJ&C. ISSle-SCaXU 383!(*)> 



879.791 The State or sufagrsntee 
feet or supervises each project* 

A State or a subgrantee shall direct- 
ly administer or supervise the adminis- 
tration of each project. 

(Authority: 29 0B.C. 1221e-S(aXU 3831(a)) 

6 79.793 fiscal control and fund sceouot- 
Iftg procedures. 

A State and a subgrantee shall use 
fiscal control and fund accounting pro- 
cedures that insure proper disburse- 
ment of and accounting for Federal 
funds, 

(Authority: 20 OAC i321e~3*aXU, 2831(a» 
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97S.TW Wbea s State nay begin to obu- 
jrti tmf- 
a state may sot begin to obligate 
ftSte «n^»W«» until the later 
of the flowing two dai** te 

m) The dale that the State ptan » 
nwited or hand to the Sa- 

lary to substantially approvabte fwro. 

a > The date that the fun* >are«w* 
available for obligation by the Seere- 

^bi (1) The State most show one of 
the following as proof of mailing: 
tl) K dated VS. Postal Serv 

^Ate&e man receipt the 
date of mailing stamped by the VS. 

Postal Service. . 

OH) A dated -IsiW^tBSjS^towtee. 

a s£e EftS-led through 

toes not accept either of the following 
as proof of mailing: _ wttrk 
(i! a private inetered postmark- 
<U> A mall receipt that to not dated 
by the TJ A Postal Service. 

Wort: The OA Portal S^Srf&tote 
Bnllotmly provide a dated P«rt^ark. 

^yfnTon this * 
check »lth to tocal port 

(O After determining that a State 
pUu> is in substantially WProvabie 
form, the Secretary Worn»theStaU 
of the date on which It could begin to 
obligate funds. Reimbursement for 
«io^ obligations is subject to final ap- 
proval of the State plan. 
(Authority: 80 DJS.C. mt«v»aXl>, 2WNaJ. 
29141 1»» 

976.704 When certain mbgraatee* may 
begin to obflgaU foods. 
(s> If the authorizing statute for a 
program requires a State to make sub- 
the basis of a lormulacsec 
« 78.S). the Stale may not ^authorize! an 
applicant for a subgrant to obligate 
KTuntil the later of the following 

l ™>*The date that the State may 
begin to obligate funds under S 78.703, 

°*ta) The date that the applicant sub- 
mits jts application to the State in 
substantially approvable form. 



(b) Retabumment •J**£gSZ 
under paragraph <a> of this section is 
^h^onrS approval of theappU- 

cation. - 

i C ) M the authorizing statute for a 
pro^ gU the f^dtocrettonto 
setect subgrantees. the State may not 
authorise an applicant for a snbgrant 
toooHgate funds until the subgrant is 
^.However, the State may ap. 
orove ^re-agreement costs in accora- 
an^wT^ thTcnVt principles that aw 
appended to 34 CFR Part W t AppendJ- 
pes C-F). 

(Authority: 30 OJ3.C. lBle-KaHU 88311a), 
39741b)) 

876.706 Ponds may be obligated Soring » 
"carryover period." 

(a) if a State or a subgrantee does 
not ohngate all of ^ irrant or sub- 
grant funds by the end of theftoad 
year for which congress approprtaieo 
tnofunds. it may obligate the tremato- 
tag funds during a carryover period oi 
one additional fiscal year. 

(b) The State shall «t^to the 
Federal Oovemmenl any carryover 
innoTnot obligated by the end of the 
carryover period by the State and its 
subgrantees. 

Nor* This 8 ectioo * ^^jStl 
b, uie Oeneral Education Pw*«« *f 
K1M«A>. Section 427 of the 'Mgg"" 1 £ 
Education Organization Art » 
SS?W7. ^Nl»r««r^ 
extent hwunsfaten! with the DKOA. u>e 

O^A "•»»« apply *f«P e " fl ® s J{^^ 
by this Act to the extent appttcaWe on the 
dL oreeedlag the effective date of thtt 
Art." /Mh«Sh siandardteed oomenelatore 
£w to tnteseetion to reflect thecreattoo 
SthTrSparttnent of EdumUon. 

totent to extend the fT.^r sST.u"^ 
beyund that authored under Oeetwn **< 

or other applicable law. 
(Authority: V.&C. 1225(b)) 
(46 PR 22S17. Apr. 3. 1980. Redesignated at 
45 KR 77368. Sov. 2' . 1880. and amended at 
45 KR 86396. Dec. 90. 19801 

§76.706 Obligation made dortng a carry- 
ever prrtod are .abject to enrrent **- 
utrs, nfuhrtkro*. and application*- 
A State and a subgrantee shall use 
carryover funds in accordance with: 

(a > The Federal statutes and regula- 
tions that apply u> the program and 
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Office •§ the Socfsjtovyf ftfiw u f loo 

ire in effect lor the carryover period; 
and 

(b) Any State plan, or application 
for a subgrant, that the State or sub- 
grantee Is required to submit for the 
carryover period* 

Mora: This section Is based en a provision 
In ihe General Education Provisions Act 
(OEPAX, Section 437 of the Department of 
SdncaUoA Organisation Ad (DBOA), 20 
US.C. 8487. provides thsl except to the 
extent inconsistent with the DBOA, the 
GKPA M shaU apply to functions transferred 
by this Ant to the extent appMsable on the 
day preceding the effective dale of thto 
Act," Although standardised acHnenetature 
is used In this section to reflect the ovation 
of ihg Department of Education, there Is no 
Intent to extend the coverage of the OEPA 
beyond that authorised under Section 439 
or other applicable law. 

(Authority: 30 VAC 128Kb)) 

[45 FR 12517. Apr. 3, S990L RedeaignaJed at 
46 FH 77560, Nov. 2L im and amended st 
45 FH 88300; Dec SO, 19803 

076.707 When obligations are mode. 

The following table shows when a 
State or a subgrantee makes obliga- 
tions for various kinds of property and 
services. 



o via T^^iflr*^ o to*-— 


n»oc>K 


afton lamjda 


09 AoounOoR of rasf or psr- 


On Cm oaia an otacf* tfia 
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snap « 
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j imSai carMnf 
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State or mjbgrv** make* 


—oto>— ot t* OS 


Ha oi 


c feniovig nvaHM commf- 






aesfl to 


oaaart fta aar> 




wort 


On ma ant on nNcn e» 




MrV> 


Stata or vagrants* maaat 


ces 




a (men 


) mtttaw eomnbt- 






mom to 


oP^pn 9* wort 
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tea real 


g«as (ho «arv«aa 


m if*** 






rfMr* Saen 


& RMtf of p» 




*VN*ft OS 


swa or ctAgian- 


prop**? 






o» pgOpmy 


P>) A pr*- siy s#.JV5 


coat 


On ma 


ooy of aa> obt> 


ff«t «#■ piose% spi 


apvaS 


o; *m pn 


we 


me Slate 









< Authority: 30 U&C. l^le^KsHl), miifti 
3074(b)) 

145 FR 22517, Apr. 3, 10S0, fUdesignated st 
45 PR 77308, Nov. 31, 1980. and a nended st 
55 FH 140X7, Apr, 1ft, 1990} 



071710 Ftesnehd and stifoinisJKe re* 
porta by a Slate. 

reports required under 34 CFR Part 
74, Subparts I (financial reporting) 
and J (performance reporttag), 

<b) A stole sltaJl submit these re- 
ports imtnilly, ttntas the Secretary 
allows less frequont reporting. 

ic> Ho wever , the Secretary may 9 
under 34 CFR 74.7 (SoeciaJ grant or 
subgrant conditions) or 34 CFR 
74.72CO (Orantee accounting systems), 
require a State to report more fre- 
quently than annually. 
< Approved by the Office of afiuagiinuint 
and Budget under control number 1080- 
0513) 

(Authority: 20 OaC \2Ue-*iAXlK 
3S3Ha» 

145 FR 3351% Apr. X 1080. Redes^nated at 
45 PR 77388, Nov. 31, 1900* and attended at 
S3 PR 49143, Dec *, 1988) 

870,723 A anbfrtmtea snakes reports re* 
quired by the State, 

A Stale may require a subgrantee to 
furnish reports that the State needs to 
carry out Ito responsibilities undesr the 
program. 

(Authority: 30 12?le-3(s*U 3831(a) > 

075,730 Reeordv reUted to grant fund*. 

A State and a subgrantee shall keep 
records that fully show: 

(a) The amount of funds under the 
grant or subgrant; 

tb) How the State or subgrantee uses 
the funds; 

(cy The total cost of the project; 

(d) The share of that coot provided 
from other sources; and 

<e> Other records to facilitate an ef- 
fective audit. 

(Approved by the Office of Management 
and Budget under control number 18SO- 
0513) 

< Authority: 20 D&C 1233ft 

145 FH 23517, Apr. 3, 1980. Redesignated mi 
45 FR 77338, Nov. 3t 1980, and smended at 
53 FR 49143, Dee. 0. 1988) 
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97*711 



NCR 



A(7-M0WM) 



tTt.781 Becsrdi ******* «> comsttenrs, 

A, State and a subgrantee shall keep 
records to show its compliance with 



project assisted with funds 



< Authority-. » u&c iaai«-*axu aaaita» 



that 



<b> rae State r «*^«« 
accounting system thst permits identi- 
fication of the costs paid for 
each] 



97*784 Record istssllsn puw. 

A State and a subgrantee shall 
retain records tor five yean after com- 
pl£taD ol the actMty for which they 
use grant or subgrsnt funds. 



(Authority. 10 UJ3LC I231e-S<8* m 
28811a). 39WP)) 



ITtTfl Pi 
cent of 



pay 100 se* 



Now: This ■KttogtofcMWi SLLE^S 
in the General BducaUen Prevsjtofis Act 
(GSPAX Seetton WrttlalW^ gj 
Education Ortantetton Act tDEOAfc » 

wrtent teconrtitem vtUs the PBOA. the 
Ospa "than apply to fttBctfom transferred 
£Tu& XT* ► UuTsatsnt appM»Wa op the 
Syl^oi the effete date of tma 
Ad-- Although s t a n rta rT , .„. tlnn 

is used to thto Mellon to reflect the creation 
of the Department of »0*»tion, 

totem to extend ^^T^^^^fwS^ 
beyond that authorised under Section 477 
or other applicable law. 

(Authority; 89 UAC 1398f<a» 
145 FR Apr. % *cdesfcna*d at 
45 PR T?m Nov. 31, l WOand »^w^d at 
45 PR 88M Dee. 30, 19SO. 55 PR 14810. 
Apr. is, 19901 

Privacy 

§76.749 ProtsctioB of and ssstssthttty to 



AStateora^nu^ywi^ 
gram funds to pay up to 100 percent of 
the coat of a project if: 

(a) The State or subgrantee la not 
required to match the funds; and 

<b> The project can be assisted under 
the authorising statute and imple- 
menting regulations for the program. 

l ^ fS ^S (Authority. W OAC. 1221e-*aKU 2*3 Ka» 



SiiisAnnmsnun^ 

RBSrOitSmLSTOS 



0 Tt.TT0 A Sutte 
duties wnh 
for fubgrsn 



mprct to the appheatkm 



Most records on present or past stu- 
dents are subject to the requirements 
of Section 438 of OBPA and Its tap£ 
mentlng regulations under 34 crn 
Part 99. (Section 438 la the Family 
Educational Rights and Privacy Act of 
1974.) 

(Authority. » U AC. 12Sig> 

Use or Furos gr States aho 

8UB8BAHTSSS 

970*700 Hare then one program way 
asdatsaingftt activity. 

A State or a subgrantee may use 
funds under more than one program 
to support different parts of the same 
project if the mate or subgrantee 
meets the following conditions: 

(a) The State or subgrantee compiles 
with the requirements of each pro- 
gram with respect to the part of the 



With respect to each pwpw that 
authorises subgrants. a State shall 
perform the following duties and any 
iEherdutlee required by statute or 
regulations: 

<a> Disseminate information regard- 
ing the availability of funds under 
each program, 

(b) Develop procedures for apptt- 
cants to follow in completing and sub- 
mitting applications for subgrants, 
cc) Provide application forms. 

(d) Assist applicants in applying for 
funds* 

(e) Review applications and, within 
the limits of available funds, award 
subgrants* 

it) Notify each applicant as to 
whether it will receive a subgrsnt. 

eg) Not act In any manner tuat pre* 
vents eliptwe applicants from applying 
under the program. 
(Authority: 30 OS.C. 2831<a» 



07*771 A 



gtstc shall 
us to apply. 



eligible 



<s) Each State shall make a reasona- 
ble effort to encourage eligible appli- 
cants to apply for subgrants. 



234 



33'.» 




Inform eligible 



OfSs* vf the 



cb> The State shall 
applicants of? 

UlThoevaBabiUtyof suhgrants; 

<2) The objectives of each program; 

C3) The objectives of the State plan 
for each progra m ; 

(4) The assistance the mate provides 
to an applicant In completing and sub- 
imttingstti applicatio n ; and 

I5> The procedures the State uses to 
select appiicaUons for funding* 

(Approved by the Office of 
and Budget under control 
0SIS) 

(Antiwar sou ac, I2*tc-Maxi» 

145 PR won, Apr. 0, 1909, Bedcsumated at 
45 PR 77308, Hot. 21, 1880, and amended at 
SS PR 9140, Dt*. % 19801 



le^ocsmtBu j o or tot 



0701771 Otbtr 
Stale, 

(s) A State shall: 
it) Proviite technical 
prospective applicants 

(3) Assist in the evaluation of pro* 



to 

aubgrant* 



(3) Devetop and use procedures to 
monitor each project; and 

(4) Develop procedures, Issue rates, 
or take whatever action may be neces- 
sary to properly administer each pro- 
gram and to avoid illegal, imprudent, 
wasteful, or extravagant use of funds 
by the State or a subgrantee, 

fb> Hili section applies to the pro- 
gram under Title IV of the Elementa- 
ry and Secondary Education Act 
unless sjtmtntstrativc funds for that 
program are appropriated under Title 
V-A of that Att- 
ic) This section does not apply to 
the program under Title 1 of the Slew 
mentary and Secondary Education 
Act, 

{Authority: to VJ8JC. 1221*-3faXl» 

(45 FR 22917. Apr. % 1950, Redesignated at 
45 FR 77388, Nov. ZU 1980. as emended si 
53 PR 2*004. July 94. 1007] 

ConPLsnrr Pbocx»u*ss or rag State 

* 7*780 A Stale thsU adopt roajrfaim 
procedure* 

<a) A Stste shall adopt written pro- 
cedures for: 

(11 Receiving and resolving any com- 
Plaint that the State or a subgrantee 



iron 

Is violating a Federal statute or resula- 
tions that apply to a program; 

(8) Reviewing an appeal from a deci- 
sion of s subgrantee with respect tea 
complaint; and 

C3> Conducting an independent on* 
she investigation of a eomplamt If the 
Slate determines tha t an otvsftc terras* 
tlgstlon te QOCBSssry* 

tb> tetkms 7d.7B0-70.T83 apply to 
the program under Title IV of the Ele- 
mentary and Seconda ry MdasRtlasj Act 
unless administrative funds for that 
program are appropriated under Title 
V- A of that Act* 

(c> Sections T8.T80-f8.9Sl do not 
apply to the program under Title X of 
the Elementary and Secondary r 
turn Act 

tAsproved by the Office of 
and Budget under control number 
05U> 



1910- 



_ See 178.1 
whtehPsrtTSaupUes, 

< Authority: 20 0SLC. 1981e4isJf 1» 

[** ** i»9. Redesujiiatsd at 

45 FR 77508, Nov. gl. 1980. and emended at 
03 PR 49248, Dee. 6, 19081 

#70.781 *ft™*T— cssipisjsi pts tsd sssa 

A ^ate shaS Indude the following 
to its complaint procedures: 

(a> A thne limit of 80 calendar days 
after the State r ec eives a complaint: 

U>lf necessary, to carry out an inde- 
pendent on-site Investigation; and 

(2) TO resolve the complaint. 

lb) An extension ol the thne limit 
uade» paragraph fa) ol this section 
only if exceptional circumstances exist 
with respect to a particular complaint. 

<c> The right to request the Secre- 
tary to review the final decision of the 
State. 

(Approved by the Office of Management 
and Budget under control number 1880- 
0512) 

(Authority: 20 DSC 1231e-8(sKl» 

145 PR 22517, Apr. 3, 1980. Redesignated at 
45 FR 77808. Nov. 21. 1980. and amended at 
89 FR 49148, Dee. g, 18881 



erasatauen or individual 



170.781 An 
may files 

An organisation or Individual may 
fSe a written signed complaint with a 
State. The complaint must include: 
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I** a statement ^^^*?-f?lSSJSt5 

aubsrantee has violated a requirement 
ofe^deral statute or regulations 

"(b)*??* ft^T^wWcii the statc- 
mem is base* 

(Authority: souSvC i32te-3taxi» 

97*783 State educational agenty «**|??~ 
vitfcgymaUtl payortrmHy for » bearing. 

(a) A subgrantee may request ate^ 
lug If It alleges that any of the foltow; 
Ini actions by the State educatton^ 
agency violated a Stat* or Federal 
statute or regulation: 

(i) Ordering, to accordance with a 
final State audit resolution determina- 
Uon, the repayment of misspent or 
misapplied rYderai funds; or 
^>Teniitoating further assistance 
for an approved project 

Cb> The procedures in 1 7*401(e*2>- 
(7) apply to any request for a hearing 
under this section, 

Hon: Thto fectfon is based «>* Pf^^S 
in the Oenerat Education Pwtoi^j^fJ 
(OKPAX Section 4*7 of ^ J>^rtn»m of 
Education OrganteaUon Act (DBOA), » 
VAC. 34*?. orovki« t^ the 
aunl inconsistent with DE^UUw 
OEPA "shall apply to functions transferred 
by cms Act to the extent ****** «* 
day piecedtog the effective dale of ihia 
AflL- iUOwugh «ta*torcaa*d 
is used in this secUon to reflect the creation 
of the Department of Education tl»reter» 
intent to extend the coverage of the OEFA 
teyond that authorised under SecUon 437 
w other a p p Hrah i r law. 
(Authority: 3S UAC lS31b-3) 
{45 FR 23517. Apr. 3, i»8fc Redesignated *i 
« FR Nov- 11. 1*0, and amended at 
«& fb asm Dec 30, 1*8*1 

Subpart *-WfcrJ rWdtarwa &*et 
^^^fca Soowtory Use to Oof CampR- 

BMP? 

876300 Waiver of refutations prohttnied, 
(a) No official agent, or employee of 
ED may waive any regulation that ap- 
plies to a Department program unless 
the regulation specifically provide 
that it may be waived. 

tb> Mo act or failure to act by an of • 
f ferial agent, or employee of ED can 
affect the authority of the Secretary 
to enf om? regulations. 
(Autftortty: 43 Dec Oorop Oen. 3t(iW3)> 



14 CM bMb A (7-1-90 leStae) 

iiuei Bdauadoa Appeal Board. 

<a> The Education ^peal Boar* » 
tabtished under Part E of OEPA, has 
the following functions: 

(1) Audit appeal hearings under Sec- 
Hon 452 of OKPA. 

(2) Withholding and termteaUon 
hearings under Section 453 of OEPA 

<3> Cease and dt*tet hearings under 
Section 4*3 of OEPA 

(4) Any other proceeding designated 
by the Secretary. ^ ^ _ 

tb) The regulations for theMuca- 
tion Appeal Board are In 34 CPR Part 
78. 

(Authority: 30 UJBLC 1334) 

S 76*902 Judicial review. 

After a hearing by the Secretary, a 
State is usually entitled— generally by 
the statute that required the hear- 
ing-to judicial review of the Secre- 
tary's decision, 

i Authority: 20 VAC. lisle-**x!>. 363i(a» 
ftt&filU Cooperation with audita. 

A grantee or subgrantee shall coop- 
erate with the Secretary and the 
Comptroller General of the United 
Slates or any of their authorised rep- 
resentatives in the conduct of audits 
authorised by Federal law. This coop- 
eration includes access without unrea- 
sonable restrictions to records and per- 
sonnel of the grantee or subgrantee 
for the purpose of obtaining relevant 
information* 

i Authority: 5 VS.C. Appendix X Sections 
4<aXU 4*bKlMA). and siaXlK » UAC 
l221e-3<aXl>. 1232f> 
154 FR 3177*. May tfc IW1 



•ART 77— WWNiTtON* THAT ArWf 
TO WPAETMfMT RWOLATrOW 

§77.1 rvftoWoo* that aoalr to aO Depart- 
ment programs 
ta>t Reserved 1 

<b> Unless a statute or reflation 
provides otherwise, the following defi- 
nitions in Part 74 of this title apply to 
the regulations in Title 34 of the Code 
of Federal Regulations. The section oi 
Part 74 that contains the definition is 
given in parentheses. 
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Office sjf flap I arret ary, idocotleo 

Budget (74.104) 

Contract (includes definition of 
"Subcontract") (TO ) 

Equipment (74.133) 

FederaUv recoonised Indian tribal 
government (74.3) 

Grant (74£> 

G mater (74J) 

Local g overnme nt (74.S) 

Personal property (74.132) 

Real property (74.133) 

Hecipienl (74.3) 

Subgrant (74.3) 

Subgrantee <70) 

Supplies (74.132) 

(c) Unless a statute or regulation 
provides otherwise, the following defi- 
nitions also apply to the regulations in 
this title: 

Acquisition means taking ownership 
of property, receiving the property as 
a gift, entering into a lease^purchase 
arrangement, or leasing the property. 
The term includes processing, delivery, 
and Installation of property. 

iflppffcoaf means a party requesting 
a grant or subgrant under a program 
of the Department. 

Application means a request for a 
grant or subgrant under a program of 
the Department. 

Award means an amount of funds 
that the Department provides under a 
grantor contract. 

Bttdprf period means an Interval of 
time into which a project period Is di- 
vided for budgetary purposes. 

Department means the DJS. Depart- 
ment of Education. 

Director of the institute of Mutuem 
Services means the Director of the In- 
stitute of Museum Services or an off)- 
cer or employee of the Institute of 
Museum Services acting for the Direc- 
tor under a delegation of authority. 

Director of the National Institute of 
Education means the Director of the 
National Institute of Education or an 
officer or employee of the National In- 
stitute of education acting for the Di- 
rector under a delegation of authority, 

ED means the Department of 
Education. 

EDGAR means the Education De- 
partment General Administrative Reg- 
ulations (34 CFR Parts 74, 75. 76. 77, 
and 78). 

Elementary school means a day or 
residential school that provides eie- 



137.1 

joents^ry education* as determined 
under State law. 

Facilities moa ns one or more struc- 
tures in one or more locations. 

Fiscal pear means the Federal fiscal 
year— a period beginning en October 1 
and ending on the following Septem- 
ber 30. 

GEPA means The General Educa- 
tion Provisions Act. 

Granf period means the period for 
which funds have been awarded. 

Local educational apmcp means 

(a) A public board of education or 
other public authority legally consti- 
tuted within a State for either admin- 
istrative control of or direction of, or 
to perform service functions for. 
public elementary or secondary 
schools in: 

(1) A city, county, township, school 
district, or other political subdivision 
of a State; or 

(2) Such combination of school dis- 
tricts or counties a State recognises as 
an administrative agency for its public 
elementary or se co nd a r y schools; or 

<b> Any other public Institution or 
agency that has administrative control 
and direction of a public elementary 
or secondary school. 

(c) As used in 34 CPR Puts 400, 40& 
525, 528 and 527 (vocational education 
programs), the term also includes any 
other public institution or agency that 
has administrative control and direc- 
tion of a vocational education pro- 
gram. 

Minor remodeling means minor al- 
teration * in a previously completed 
bunding. The term also Includes the 
extension of utility lines, such as 
water and electricity, from points 
beyond the confines of the space in 
which the minor remodeling to under- 
taken but within the confines of the 
previously completed building. The 
term does not include building con- 
struction, stuctural alterations to 
buildings, building maintenance, or re- 
pairs. 

Nonprofit, as applied to an agency, 
organisation, or institution, means 
that it Is owned and operated by one 
or more corporations or associations 
whose net earnings do not benefit, and 
cannot lawfully benefit, any private 
shareholder or entity. 
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jy m u rwt'f*". ■> appBed to an a gency, 
mamliillwn of timttty**"* 1 ! mean* 
SStttww. urgiTitwtiim ectaatl- 
totton to mnpaflt and it not ooder 
Federal or pufe&e enpervtoton or eon- 

"fj—fcooi Mm the edwatipral 

•t widen the State provides tHw* 

rrtvau, aa applied to on 
gmntoe'ton, or Inatitotton, 
tttonot wader IMMll or panne aoper- 
vtaton or central. ^ 

/>n*cJ neon tne activity daeeribed 
toanappneaMnp f 

I>r«*cf I*^dme*DS t**Pextod 
which the appropriate oHtotaJ of tlie 
Department approves * project- 
^StemTwpltoS to an •tf^TO 
nio»tfoii,orii»tIt^^ 
agency. orymniaUnn, or imtltuUon to 

^Stod of a government other than 
the Federal OoMwnmrm. 

idenOml school ^J^ 8 ^ 
arv frtiCTllf'n M determined unoer 
mmu TlSr!tottie absence of SU£l*v. 
the Secretary may itet«n»^ wnnre; 
*pect to thai ^^^S^Lf^J^ 
tnctodee education beyond the twelfth 

gr ^teT> means the Secretary of 
the Dcpsjtineni of Education or an of* 
ftdri or employ** of the Department 
actio* for the Secretary under a dele- 
gation of authority. ^ _ A . ^ 
with respect to a 

local educational agency: 

(a> Moana an educational service 
that la perforated by a legal entity- 
such as ao int ermedi a te agency: 

CD t!) Whose ha^Hctten does not 
extend to the whole State; and 

(ti> That if aathorted to prww 
consultative, advisory, or educational 
services to public elementary or sec- 
ondary schools; or 

(2> That has regulatory 
over agencies having admtoisUattv* 
control or direction of public elemen- 
tary or secondary schools. 

( b) The term does not taclwtea aerv- 
tee that ta performed by a cultural or 

W ^S°SeS < «rirf the 50 States, 
the Commonwealth of Puerto Rico, 
the District of Columbia* Guam, 



American Samoa, the VW»W«* 

Trust Territory of the 

State ****&**f2£* "SffiS! 
BtatB hoard of education or other 

rr^SoS^ssr^sSto 

tbe abamee of tbto o«te*r «egracy. 
K to on offlear or ageiieydeei«nated ay 
U» Oownor or «ote tow. 

Wot* o/ort ineawjmHeniU^to to- 
corporate* Into f acfltUes primarily be- 
WM of Hi aeettaetie vatee. 
tAutborttr » DJSwC mu-*»XD. SttllM 
8974(b), and MM) 
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791 1 Ptupqss^ 

7*8 J urisdiction . 

Definition*. 

7*4 Board membership* 

ma Panda 

7*8 E»*fbl8tytor8v*e». 

7*7 &thaustion of remsdifis. 



7*11 Written notice of a final audit 

sdastton ■ 
7*M Bertewe^thewa^teoootioe. 

AmscsTro* to* Ranaw 

7*19 Fttlns an sppPc a tton ********* 
mil Accept**** of the appu c a uc 



7*18 Rejection of the ai^eatofln 



for 
for 



7*16 Burden of proof. 



Warm* Bones 
7*«1 WrtHen notice el »l^tloj^ 
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tnd^Doeperattw ^S^Sd tedto 
Bubftwsrds to Stat*, ana 
tribal go wnmentg 

<Au ihorur s. oiux we oub Cawdor 

tar control of ewepUow nw» 

A-»as> 

by employees, con- 
serrices ^"s^mt^es. subcontractors. 

amounts beconuiw **"***_. .w n nr 
i^Tf a. which no current services or 

eesnd Eoods and other tangible prop- 

fi« for which no current f ^ -T 
£rfo^*«* reouired by the grant- 

^Tnenasary to make the property 
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J£%!£?. eoB^nn*^«Sta 

JSSSSi wK* concern Sen 

^^bygraowuwierapartteular 

•^JS^iiw oaenct mean. U> w»h re- 

^sT^rtth^^to^grant. the 
rarty that awarded the ■ aw r™__. 

Oua em******""""" 

^T--L»T Mtti&v inclismng the outlay 
ce*s cash ^n^fcSrjTtotta ■rsntee 

tlona ai^ todtvWvotokV^ 
^nee^^mfSh^a^S 
{ , ^J3Sf^.ybe considered as 
SeTc^ ^grantee «* eontribu- 

front" te JES KT^Mteror) a pro- 

Cott-tvpe contract mwtf * 
or^bSact under* gr*nttn whk* 
the contractor or subcontractor ts phju 
£ft£T ba*sof the easts It mem* with 
or without a fee. 

jtarijmient means ' nT 
oetwtaMeT personal protx uy 52?^ 
S^&'ofmore <XCTd^ 
an aeouWtton cost of 
p^^A grantees im*^ •» 
definition of equipment prowoeo w» 
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such dcftattlon would at Inst include 
ail equipmen t dcJmod ibom 

iB cp s T raft far e report bmuk CI) 
n onc o u s tru ctton grants, the 
"Financial Statin Report** <or other 
eQadvaiest reports (2) for construction 
grants, the "Outlty Repeat 

tod Request for Retobureement" lor 
other eQtrintent report). 

FcdtmHp rsppystogd /nrflflH tfibol 
government tBeattt the gover Ring tody 
or » governmeiatal ageney of any 
tedtow tribe, band, nation, or other or* 
gantecd group or coiomunlty (tndsd- 
ta« any Native village as defined in 
section 3 of the Alaska Native Claims 
Settls ip c n t jftfft. Sft Stat ASS) certified 
by the Secretary of the Interior as ell* 
tfble for the speoW programs ami 
services provided by him through the 
Bureau of Indian Affairs* 

Otmemsnent means a State or local 
government or a federally recognised 
Indian tribal government* 

Qnmt means an award of financial 
assistance, including cooperative 
agreements, in the form of money, or 
property in lieu of money, by the Fed- 
eral Government to an ettgrote grant- 
ee. The term does not include techni- 
cal assistance which provides services 
Instead of money, or other assistance 
m the form of revenue sharing, loans, 
loan guarantees, interest subsidies, in- 
surance, or direct appropriations. Also, 
the term does not include assistance, 
such as a fellowship or other lump 
turn award, whteh the grantee is not 
requir to acrount for, 

Grantee means the government to 
which & grant is awarded and which to 
accountable for the use of the funds 
provided. The grantee is the entire 
legal entity even if only a particular 
component of the entity is designated 
in the grant award document 

Local government means a county, 
municipality, city, town, township, 
local public authority (including any 
public ami Indian housing agency 
under the United States Housing Act 
of 1937) school d&trtct, special district, 
intrastate district, council of govern* 
ments (whether or not inc o rp or ated as 
a nonprofit corporation under state 
law), any other regional or interstate 
government entity, or any agency or 
instrumentality of a local government 



IMS 

OtttgaHon* means the amounts of 
orders placed, contracts ami subgrants 
awarded, goods and services received, 
and similar transactions during a given 
period that will require payment by 
the grantee during the same or a 
future period. 

QMS means the United State 
Office of Management and Budget 

Ouflay* (expenditures) mean 
charges made to the project or pro- 
gram. They may be reported on a cash 
or accrual basis. reports prepared 
on a cash basis* outlays are the sum of 
actual cash disbursement for direct 
charges for goods mid services, the 
amount of indirect expense incurred, 
the value of in-kind contributions ap- 
plied, and the amount of cash ad- 
vances and pay me n ts made to contrac- 
tors and sttbgranteea, Wot reportsjpre- 

oi'tUya are the sum of actual cash dls- 
bursements, the amount of indirect 
expense incurred, the value of inkind 
contributions applied, and the new in- 
crease (or decrease) in the amounts 
owed by the grantee to- goods and 
other property received, for services 
performed by employees, contractors, 
subgrsnteee, subcontractors, and other 
payees, and other amounts becoming 
owed under programs for which no 
current services or performance are re* 
cjuired, such as annuities, insurance 
claims, ami other benefit payments. 

Percentage of completion method 
refers to a system under which pay- 
mentswe made for construction work 
according to the percentage of comple- 
tion of the work, rather than to the 
grantee's cost incurred. 

Prior approval means documenta- 
tion evidencing consent prior to incur- 
ring specific cost 

Real p ro p e rt y means land, including 
land improvements, structures and ap- 
purtenances thereto, excluding mova- 
ble machinery and equipment 

Share, when referring to Use award- 
ing agency *s portion of real property, 
equipment or supplies, means the 
same percentage as the awarding agen- 
cy's portion of the •acquiring party's 
total costs under the grant to which 
the acquisition costs under the grant 
to which the acquisition cost cf the 
property was charged, Only costs are 
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to be counted— not the value of iirii* 
party in-kind oontraHttiona. 

gfqlf means any of the several 
mates of the United States, the Dis- 
trict el Columbia, the Ownuamweaitii 
of Puerto Rico, any territory or pos- 
session of the Untied States, or any 
agency or Instrumentality of a State 
exclusive of local governmei^ The 
term does not inch** WJ^J** 
Indian housing agency under United 
States Housing Act of 1937* 
^Tl^toltHin of "State" inthte 
section ta used for the purpose 
termtolng the scope of Part *2J?*£? 
ttona. Seme program W^^towwa- 
tato different definitions for "State" 
based on program statute eligibility re- 
quirements. . . §§mmmm 

Suboront means an award of finan- 
cial assistance in the form of money, 
or property ^^J^S^^ 

^^rantee. T^fJ^J^^it 
naneial assistance when provided oy 
contractual legal agreement. ^**s 
not include procurement P**™***** 
nor does it include any form £ 
ance which is excluded from the defi- 
nition of ~0ranf*' in this part. 

Sutoranfee means the government 
or other legal entity to which a sub- 
grant is awarded «d which Is accotmt- 
abie to the grantee for the use of the 
funds provided. , 
SnppUe* means all tangible personal 
property other than "egvtpmenr as 

defined in this pert. 

Suspension means depending 
context, either (1) temporary with- 
drawal of the authority to obligate 
grant funds pending corrective action 
by the grantee or suhgrantee or a deci- 
sion to terminate thegjw^or town 
action taken by a suspending oitictai 
to accordance with agency regulations 
implementing E.O. 12649 to uiunedi- 
ateiy exclude a person from participat- 
ing to grant transactions fora period, 
pending completion of an Investigation 
and such legal or debarment proceed- 
ings as may ensue. _ . 4H 

Termination means permanent with- 
drawal of the authority to obligate 
previously-awarded grant funds oefpre 
that authority would otherwise expire 
It also means the voluntary relin- 
quishment of that authwit^ by me 
grantee or subgTantee, "Termination 



(toes not Minds: <1> WltMwal of 
funds awarded on the basis tfthe 
Xi^unde^^ 
gated balance in a prior period; (2) 

Wn!hdrawal of U^»«*^^J^ 
ance as of the expiation el a grant, 
(3) Refusal to extend a grant or award 
ftftrtftforffli fund*, to make a competing 
or n on c omp e t ing cottthniattoo, renew- 
ti, extension, iy supplemental awan^ 
or (4> voiding of a grant upon determi- 
nation that the award was obtained 
fraudulently, or was otherwise illegal 
or Invalid from inception. 

Terms of a pranf or sw&pnral mean 
all requirements of the grant or ^ 
grant, whether in statute, regulations, 
or the award document* 
mm party ia^d 
mean property ori services 
Ot a federal* assisted 
gram and which are contributed by 
non-Pedera! third parties J^** 
charge to the grantee, or a cost-type 
contractor under the grant agreement 
r/nftotrtrfoted obHgotUms for reports 
prepared on a cash te»ten»n tte 
amount of obWgafctoos tocwred by U» 
grantee that has not been paid. For re- 
ports prepared on^a^j^P^, 
ture basis, they weent the amount 
of obligations incurred hy the grantee 
for which an outlay has not been re- 
corded* 

UntMiatUed balance means the per* 
Uon of the funds authorized by the 
Federal agency that has not been obli- 
gated by the grantee and te deter- 
mined by deducting the cumulative ob- 
ligations from the cumulative funds 
authorised. 

(Authority 20 0J3.C, 3471 OMB Ctrcutar 
A~1C2> 

[53 FR 8671 and BOBT, Mar. ll.MW- « 
upended at 53 PR Mar. II, 1988) 

§80.4 AppiicabUHj. 

(a) General Subparts A through D 
of tins part apply to all grants and 
suhgrants to governments, excep* 
where inconsistent with J*****^ 
utes or with regulations authorised to 
accordance with the exception provi- 
sion of * 89.6, or. 

d> O^ants and subgrant* to Stat* 
ami local institutions of higher educa- 
tion or State and local hospitals. 
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(2) The block grams authorised by 
the Omnibus Budget Reconciliation 
Act of 1881 (Community Services; Pre- 
ventive Health and Health Services; 
Alcohol, llrttg Abuse, ami Mental 
Health Services; Maternal and Child 
Health Services; Social Services; Low- 
Income Hose Energy Assistance; 
States* Program of Community Devel- 
opment Block Grants for Small Cities; 
and Elementary and Secondary Educa- 
tion other than programs adminis- 
tered by the Secretary of Education 
under Title V, Subtitle D, Chapter 2, 
Section 683~the Secretary's discre- 
tionary grant program) and Titles J~ 
III of the Job Training Partrership 
Act of 1082 ami under the Public 
Health Services Act (Section 1921), Al- 
cohol and Drug Abuse Treatment and 
RehabuttaUaa Block Grant and Part 
C of Title V. Mental Health Service 
for the Homeless Block Grant). 

(3) Entitlement grants to carry out 
the following programs of the Social 
Security Act: 

CD Aid to Needy Famines with De- 
pendent Children (TUle IV-A of the 
Act, not including the Work Incentive 
Program (WIN) authorised by section 
402ta>19CGK HHS grams for WIN are 
subject to this part); 

<ii> Child Support Enforcement and 
Establishment of Paternity (Title IV- 
D of the Act* 

(iii) Poster Care ami Adoption As- 
sistance (Title IV-E of the Act); 

(iv> Aid to the Aged. Blind; and Dis- 
abled CTHles I, X, XIV. and XVI- 
AABD of the Act* and 

(v) Medical Assistance (Medicaid) 
(Title XIX of the Act) not including 
the State Medicaid Fraud Control pro- 
gram authorised by section 
190&SX8XB). 

(4) Entitlement grants under the fol- 
lowing programs of The National 
School Lunch Act: 

(I) School Lunch (section 4 of the 
Act), 

(ii> Commodity Assistance (section 6 
of the Act), 

my Special Meal Assistance (section 
11 of the Act). 

(fv> Summer Food Service for Chil- 
dren (section 13 of the Act), and 

(v) Child Care Pood Program (sec- 
tion 17 of the Act). 



(MLS 

<6> Entitlement grants under the fol- 
lowing programs of The Child Nutri- 
tion Act of 196$ 

(I) Special Milk (section 2 of the 
Act), and 

(ill School Breakfast (section 4 of 
the Act). 

(6) Entitlement grants to mate Ad- 
ministrative expenses under The Food 
Stamp Act of im (section 16 of the 
Act). 

(7) A grant tot an ex p e rim en tal. 
Pilot, or demonstration project that Is 
also supported by a grant listed in 
paragraph <aX3) of this section; 

(6) Grant fundi awarded under sub- 
section 412(e) of the Immigration and 
Nationality Act (8 V&C. 1322(e)) and 
subsection 501(a) of the Refugee Edu- 
cation Assistance Act of 1980 (Pub. L. 
06-422, 94 Stat. 1808), for cash assist- 
ance, medical assistance, and supple* 
mental security income benefits to ref- 
ugees and entrants and the adminis- 
trative coats of providing the assist- 
ance and benefits; 

(9) Grants to local education agen- 
cies under 20 UJB.C 286 through 841- 
Ka), and 242 through 244 (portions of 
the Impact Aid program), except for 
20 DAC 238(dX2Xc} and 249(f) (Enti- 
tlement Increase for Handicapped 
Children); and 

(10) Payments under the Veterans 
Administration's State Home Per 
Diem Program (38 UBLC. 641(a)). 

(b) Entitlement progtcnu. Entitle- 
ment programs enumerated above in 
1 80.4(a) (3) through (8) are subject to 
Subpart K, 

lAuthorit:^ 20 UAC 3474; OMB Circular 
A-102) 

890* Effect on other ttsnanret 

All otter grants administration pro- 
visions of codified program regula- 
tions, program maimafa. handbooks 
and other nonregttlaiory materials 
which are inconsistent with this part 
are superseded, except to the extent 
they are required by statute, or au- 
thorised in accordance with the excep- 
tion provision in S 00*6. 

(Authority: 30 UJ&C. 3474; OMB Circular 
A- 162! 
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§88L8 Addition and ttctpttotw. 

(a) For classes of grants and grant* 
ees subject to this part, 
eies may not tmpose wWHkmal wtoto- 
tstratlve requirements except in codi- 
fied regulations published to the F*d- 
eral Register. 

(b> Exceptions for classes of grants 
or grantees may be authorized only^ by 
the Secretary after consultation with 
OMB. 

(c) Exceptions cm a case-hy-case 
basis and for subgrantees may be au- 
thorised by the affected Federal agen- 
das. 

{Authority: 20 UJ&C. 8414; OMB Circular 
A- 102) 

CW PR 8071 sad 8087. Mar. 11. IWft. as 
amended at 63 PR 88T2. Mar. II. 1988) 

Ufipml t - ftm Award leqube ma rrti 

580.10 Foam tor applying for grants, 

(a) Scope, <1> This section prescribe* 
forms and instructions to be used by 
governmental oi^anteat^ cexceiit 
hospitals and institutions of higher 
education operated by a government) 
in applying for grants. This section is 
not applicable, however, to formula 
grant programs which do not require 
applicant* to apply for funds on a 
project baste. 

<2> This section applies only to appli- 
cations to Federal agencies for grants, 
and is not required to be applied by 
grantees in dealing with applicants for 
subgranta. However, grantees axe en- 
couraged to avoki more detailed or 
burdensome application requirements 
for subgrants. ^ ^ a 

(b> Authorized forms and tnsiruc* 
Hons for governmental organizations, 
(1) In applying for grants, applicants 
shall only use standard application 
forms or those prescribed by the 
granting agency with the approval of 
OMB under the Paperwork Reduction 
Art of 1980. t . # 

<2> Applicants are not required to 
submit more than the original and two 
copies ox preappllcaUons or applica- 

U ?3) Applicants must follow all appU- 
cable Instructions that bear OMB 
clearance numbers. Federal agencies 
may specify and describe the pro- 
grams, functions, or activities that will 



be used to plan, budget and evaluate 
the work under a grant. Other supple- 
mentary instructions may be issued 
only with the approval of OMB to the 
extent required under the Paperwork 
Reduction Act of 1889. For any stand- 
ard form, except the SF-424 fecesheet* 
Federal agencies may shade out or In- 
struct the applicant to disregard any 
line item that is not needed. 

(4) When a grantee applies for addi- 
tional funding (such as a continuation 
or supplemental award) or amends a 
previously submitted application, only 
the affected pages need be submitted. 
Previously submitted pages with Infor- 
mation that is still current need not be 
resubmitted. 

(Approved by tlte Office of Msnageroeoi 
and Budget under control number iwo- 
esm 

(Authority: 20 UH.C. 3474; OMB Circular 
A- 108) 

{S3 PR 8011 and Mar, 11, 1888. as 

amended at S3 PR 4*14* Dec 8. 18883 

§S8Lt) State stem. 

Ca) Scope. The statutes for some pro- 
grams require States to submit plans 
before receiving grants. Under regula- 
tions implementing Executive Order 
12372, "intergovernmental Review ox 
Federal Programs/' States are allowed 
to simplify, consolidate and substitute 
plans. This section contains additional 
provisions for plans that ire subject to 
regulations implementing the Execu- 
tive order. 

lb) Requirements. A State need meet 
only Federal administrative or pro- 
gmnmatfc requirements for a plan 
that are to statutes or codified regula- 
tions. 

<c> Assurances. In each plan tne 
State will include an assurance that 
the State shall comply with all appli- 
cable Federal statutes and regulations 
in effect with respect to the periods 
for which it receives grant funding. 
For this assurance and other assur- 
ances required in the plan, the State 
may: 

(1) Cite by number the statutory or 
regulatory provisions requiring the as- 
surances and affirm that it givrs the 
assurances required by those provi- 
sions. 
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(2) Repeat the assurance language In 
the statutes Of regulations, or 

(3> Develop ita own language to the 
extent permitted by taw. 

(d) Amendments, A State will amend 
a plan whenever necessary to reflect: 
<1> New or revised Federal statutes or 
regulations or <2> a material change in 
any State law, organization, policy, or 
State agency operation. The State will 
obtain approval for the amendment 
and its effective date but need submit 
for approval only the amended por- 
tions of the plan. 

authority: 20 DAC 3414; OMB Circular 
A-102) 

§88.12 Special grant or fabgnmt condi- 
tftpm far "lugh-riss" grantees. 

(a> A grantee or subgrantee may be 
considered "high risk" if an awarding 
agency determines that a grantee or 
subgranteu: 

il) Has a history of unsatisfactory 
performance, or 

(2) Is not financially stable, or 

<3> Has a management system which 
does not meet the management stand- 
ards set forth in thfe part, or 

<4> Has not conformed to terms and 
conditions of previous awards, or 

(8) Is otherwise not responsible; and 
if the awarding agency determines 
that an award will be made, special 
conditions and/or restrictions shall 
correspond to the high risk condition 
and shall be included in the award. 

(b) Special conditions or restrictions 
may include; 

U > Payment on a reimbursement 
basis: 

(2) Withholding authority to pro- 
ceed to the next phase until receipt of 
evidence of acceptable performance 
within a given funding period; 

(3) Requiring additional, more de- 
tailed financial reports; 

<4> Additional projret monitoring; 

c5> Requiring the grante or subgran- 
tee to obtain technical or management 
assistance; or 

(6) Establishing additional prior ap- 
provals, 

to If an awarding agency decides to 
impose such conditions, the awarding 
official will notify the grantee or sub- 
grantee as early as possible, in writing, 
of: 



§M10 

II) The nature of the special condl- 
Uonsy restrictions; 

(2) The reason* s) for Imposing them; 

(3) The corrective actions which 
must be taken before they will be re- 
moved and the time allowed for com- 
pleting the corrective actions and 

C4> The method of requesting recon- 
sideration of the conditions/restric- 
tions Imposed. 

< Authority, so US.C 3414; OMB Circular 
A-10»> 

Su b p w rf C ■ ■ Poif 1 Awwd ftoqifbwawntt 

FtHAWClAJ. AD MINI STRATI OH 

988128 Standards for financial manage- 
mciH system 

(a) A State must expand and ac- 
count for grant funds in accordance 
with State laws and procedures tor ex- 
pending and accounting tor its own 
funds. Fiscal control and accounting 
procedures of the State, as weU aa its 
subgrantees and cost-type contractors, 
must be sufficient to; 

CI) Permit preparation of reports re- 
quired by this part and the statutes 
authorizing the grant, and 

(2) Permit the tracing of funds to a 
level of expenditures adequate to es- 
tablish that such funds have not been 
used in violation of the restrictions 
and prohibitions of applicable stat- 
utes. 

<b) The financial management sys- 
tems of other grantees and subgran- 
tees must meet the following stand- 
ards: 

tl) Financial reporting. Accurate, 
current, and complete disclosure of 
the financial results of financially as- 
sisted activities must be made rn ac- 
cordance with the financial n porting 
requirements of the grant or subgrant, 

(2) Accounting records, Grantee* 
and subgrantees must maintain 
records which adequately Identify the 
source and application of funds pro- 
vided for financially-assisted activities. 
These records must contain informa- 
tion pertaining to grant or subgrant 
awards and authorisations, obliga- 
tions, unobligated balances, assets* li- 
abilities, outlays or expenditures, and 
income. 
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C3) internal control Effective con- 
trol and accountability must be main- 
tained for all grant and subgrant ca&h, 
real and personal property, and other 
assets. Grantees and subgrante es mu st 
adequately safeguard all such proper- 
ty and must assure that it Is used 
solely for authorised purposes. 

<4> Budget control Actual expendi- 
tures or outlays must be compared 
with budgeted amount* for each grant 
or subgrant. Financial Information 
must be related to performance or pro- 
ductivity data. Including the develop- 
ment of unit cost information when- 
ever appropriate or specifically re- 
quired in the grant or subgrant agree- 
ment If unit cost data are required, 
estimates based on available documen* 
latum will be accepted whenever possi- 
ble. 

(5) Allowable cost Applicable OMB 
cost principles, agency program regu- 
lations, and the terms of grant and 
subgrant agreements will be followed 
in determining the reasonableness, al- 
lowability, and ailocabttJty of costs. 

(6) Source documentation. Account- 
ing records must be supported by such 
source documentation as cancelled 
checks, paid bills, payrolls, time and 
attendance records, contract and sub- 
grant award documents, etc, 

C7> Cash management Procedures 
for minimising the time elapsing be- 
tween the transfer of funds from the 
UA Treasury and disbursement by 
grantees and subgrantees must be fol- 
lowed whenever advance payment pro-/ 
cedures are used. Grantees must estab- 
lish reasonable procedures to ensure 
the receipt of reports on subgrantees' 
c&fih balances and cash disbursements 
In sufficient time to enable them to 
prepare complete and accurate cash 
transactions reports to the awarding 
agency. When advances are made by 
letters-credit or electronic transfer 
of funds methods, the grantee must 
make drawdowns as close as possible 
to the H»» of making disbursements. 
Grantees must monitor cash draw- 
downs by their subgrantees to assure 
that they conform substantially to the 
same standards of timing and amount 
as apply to advances to the grantees* 

ic) An awarding agency may review 
the adequacy of the financial manage- 
ment system of any applicant for fi- 



nancial assistance as part of a 
pre* ward review or at any tune subse- 
quent to award. 

(Approved by in* Ofnw ol Management 
and Budget under control number I860 
0617) 

(Authority; » UJ&C S494; OMB Circular 
A-Mtt) 

[S3 PR 8071 and 8087. Star. 11. 1988. 18 
amended at S3 FB 48148. Dec ft, 18881 

IsOJt Farmer*. 

(a) Scope This section prescribes the 
basic standard and the methods under 
which a federal agency wtil make pay- 
ments to grantees, and grantees will 
make payments to subgrantees and 
contractors. 

tb> Basic BtandanL Methods and 
procedures for payment shall mini- 
mise the time elapsing between the 
transfer of funds and disbursement by 
the grantee or subgrantee. hi accord- 
ance with Treasury regulations at 31 
CFR Part 205. 

(c> Advances. Grantees and subgran- 
tees shall be paid in advance, provided 
they nmm! At " or demonstrate the will- 
ingness and abnty to maintain proce- 
dures to minimise the time elapsing 
between the transfer of the funds and 
their disbursement by the grantee or 
subgrantee. 

id) Reimbursement Reimbursement 
shall be the preferred method when 
the requirements in paragraph to of 
this section are not met. Grantees and 
subgrantees mi v also be paid by reim- 
bursement for my construction grant. 
Except as otherwise specified in regu- 
lation. Federal agencies shall not use 
the percentage of completion method 
to pay construction grants. The grant- 
ee or subgrantee may use that method 
to pay Its construction contractor, and 
if it does, the awarding agency's pay- 
ments to the grantee or subguntee 
will be based on the grantee's or sub- 
grantee's actual rate of disbursement. 

(e> Working capital advances. If a 
grantee cannot meet the criteria for 
advance payments described in para- 
graph <c> of this section, and the Fed- 
eral agency hits determined that reim- 
bursement is not feasible because the 
grantee lacks sufficient working cap- 
ital, the awarding agency may provide 
cash or a working capital advance 
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baste. Under thai procedure the award- 
ing agency shall advance cash to trie 
gnuitee to cover its estimated dis- 
bursement needs for an initial period 
generally geared to the grantee's dis- 
bursing cycle. Thereafter, the award- 
ing agency shall reimburse the grantee 
for its actual cash disbursements. The 
working capital advance method of 
payment shall not be used by grantees 
or subgrantees if the reason for using 
such method is the unwillingness or 
inability of the grantee to provide 
timely advances to the subgrantee to 
meet the sutarantee's actual cash dis- 
bursements. 

<f) Effect of program income, re- 
funds, and audit recoveries on pay- 
ment (1> Grantees and subgrantees 
shall disburse repayments to and in- 
terest earned on a revolving fund 
before requesting additional cash pay- 
ments for the same activity. 

(2) Except as provided in paragraph 
< f X 1 > of this section, grantees and sub- 
gmntees shall disburse program 
Income, rebates* refunds, contract set- 
tlements, audit recoveries and interest 
earned on such funds before request- 
ing additional cash payments. 

<g> Wtthhatding payments. < 1) 
Unless otherwise required by Federal 
statute, awarding agencies shall not 
withhold payments for proper charges 
incurred by grantees or subgrantees 
unless— 

ii> The grantee or subgrantee has 
failed to comply with grant award con- 
ditions or 

01) The grantee or subgrantee is in- 
debted to the United States. 

<2> Cash withheld for failure to 
comply with grant award condition, 
but without suspension of the grant. 
sh:ill be released to the grantee upon 
subsequent compliance. When a grant 
is suspended, payment adjustments 
will be made m accordance with 
5 80,43<cX 

t3> A Federal agency shall not make 
payment to grantees for amounts that 
are withheld by grantees or subgran- 
tees from payment to contractors to 
assure satisfactory completion of 
work. Payments shall be made by the 
Federal agency when the grantees or 
subgrantees actually disburse the 
withheld funds to the contractors or 
to escrow accounts established to 



assure satisfactory completion of 
work. 

(h) Cash depositories, (1) Consistent 
with the national guU of expanding 
the opportunities for minority busi- 
ness enterprises, grantees and sub- 
grantees are encouraged to use minori- 
ty banks <a bank which is owned at 
least SO percent by minority group 
members). A list of minority owned 
banks can be obtained from the Mi- 
nority Business Development Agency, 
Department of Commerce* Washing- 
ton. DC 30230. 

<8> A grantee or subgrantee shall 
maintain a separate bank account only 
when required by Federal-State agree- 
ment 

(i) interest earned an advances. 
Except for interest earned on advances 
of funds exempt under the Intergov- 
ernmental Cooperation Act C&l UAC, 
6301 et seqj and the Indian Self-De- 
teimination Act (23 UAC. 4001, grant- 
ees and subgrantees shall promptly, 
but at least quarterly, remit Interest 
earned on advances to the Federal 
agency, The grantee or subgrantee 
may keep interest amounts up to $ 100 
per year for administrative expenses. 

(Authority: 80 UAC 3474; OMB Circular 
A-102) 

68188 Allowable costa 

(a) Limitation on use of funds. 
Grant funds may be used only for 

(1) The allowable costs of the grant- 
em subgrantees and cost-type contrac- 
tors, including allowable costs in the 
form of payments to fixed-price con- 
tractors: and 

12) Reasonable fees or profit to cost- 
type contractors but not any foe or 
profit (or other increment above al- 
lowable costs) to the grantee or sub- 
grantee. 

<b> For each kind of organisation, 
there to a set of Federal principles for 
determining allowable costs, for the 
costs of a State, meal or Indian tribal 
government, the Secretary applies the 
cost principles in OMB Circular A~87. 
as amended on June ft, 108?. 
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tAinhority; 30 UAC 34*4; OMB Circular 
A- 102) 

ameSed * 5S FR Mm. II. !•») 

fiS&tt Period of iir»iUMniy oi fund* 

U> General Where a funding period 
is specified, a grantee may <^aw to 
the award only ^ ^^i^J^ 
obligations of the hjwltog pertod 
unless oarryom J«S**^*£ 
anew to permitted. In which case the 
carryover balances may be charged for 
costs resulting from obligations of the 
subsequent funding Pf***- A 

grantee must liquidate all obJteatton* 
incurred under the award not later 
than 90 days alter theendof the 
funding period (or as specified in a 
program regulation) to comckie with 
the submission of the annual Finan^ 
ciai Status Report (SP-260> ; The Ind- 
eral agency may extend this deadline 
at the request of the grantee, 
t Authority: 20 U-&C. 3474; OMB Circular 
A 10*> 

fitf&ZI M«icbmf oree«t snarls* 

(a) Basic rule: CosM and contrilm- 
Hons acceptable. With the qualtfica- 
tions and exceptions listed in para- 
graph ib) of this section, a matching 
or cost sharing requirement may^oe 
satisfied by either or both of the fol- 
lowing: . . 

i\y Allowable costs Incurred by the 
grantee, subgrantee or a cost type con* 
tractor under the assistance agree- 



meat This include* allowable casta 
bora by non-Federal grants or by 
others cash donations from non-Fcder> 
al third parties. ^_ 

WThTraH» of third party tn-klnd 
contributions applicable to the period 
to which the cost sharing or matching 
requirements applies. 

<p- Qualification* and sxccplfcm*-" 
(1) Cos* borne bp olkcr FUdeml y ql 
ooreemetUa Except as pwW 
Federal statute, a tost sharing or 
matching requirement maj^ bemet 
by costs borne by another Inderal 
grant. This prohibition does not apply 
to Income earned byagn^ orsu^ 
grantee from a contract awarded 
under another Federal grant, _ 

(2) General revenue shannp. rw tne 
purpose of this section, general reve- 
n^srwing funds distribute* urtfer 
31 UAC 0702 are not considered Fed- 
ersJ grant funds. 

(3> Cost or etmlrtouticma counted to- 
wards otter Federal eoUe-ekartng re- 
quirements. Neither costs ^ nor the 
values of third party ln4Und coniribu- 
Uons may count towards satisfying a 
cost sharing or matching requirement 
of a grant agreement if they haw 
been or will be counted towards satis- 
fying a cost sharing or matching re- 
quirement of another Federal grant 
Sgreemenu a Federal Pfocwwient 
contract* or any other award of Feder- 
al funds. _ 

(41 Costs financed by program 
income. Costs financed by program 
meome, as defined to | SO^shali not 
count towards satisfying a cost sharing 
or matching requirement unless they 
are expressly permitted in the terms 
of the assistance agreement- (This use 
of general prosram income is de- 
scribed in 5 «0.2&cg).> . ^ 
(5) Services or property financtaoy 
income earned by contractor*. Con- 
tractors under a grant may earn 
income from the activities carried out 
under the contract in addition to the 
amounts earned from the party award- 
ing the contract No costs of services 
or property supported by this mcome 
may count toward sail fying a cost 
sharing or matching requirement 
unless other provisions of the grant 
agreement expressly permit this kind 
of income to be used U> meet the re- 
quirement* 
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(8) R ecords. Oasts and laird party 

satisfying a cost sharing or matching 
requirement must be verifiable from 
the records: of grantees and subgrantee 
or east-type contractors. These records 
must show how the value placed on 
third party trHrbfid contributions was 
derived. To the extent feasible* volun- 
teer services will be supported by the 
same methods that the organisation 
uses to support the allocability of reg- 
ular personnel costs. 

(?) Special standards for third parts/ 
in-kind contributions. (I> Third party 
in 'kind contributions count towards 
satisfying a cost sharing or matching 
requirement only where, if the party 
receiving the contributions were to 
pay for them, the payments would be 
allowable costs. 

(fll Some third party in-kind contri- 
butions are goods and services that* if 
the grantee, subgrantee, or contractor 
receiving the contribution had to pay 
for them* the payments would have 
been an indirect costs. Costs sharing 
or matching credit for such contribu- 
tions shall be given only if the grant- 
ee, subgrantee, or contractor has es- 
tablished, along with its regular indi- 
rect cost rate, a special rate for allo- 
cating to individual projects or pro- 
grams the value of the contributions. 

tail A third party In-kind ooniribu 
tiofj to a fixed-price contract may 
count towards satisfying a cost sharing 
or matching requirement only if it re- 
sults in; 

<A) An increase m the services or 
property provided under the contract 
(without additional cost to the grantee 
or subgraniee) or 

ill) A cost savings to the grantee or 
subgraniee. 

liv) The values placed on third party 
in-kind contributions for cost sharing 
or matching purposes will conform to 
the rules in the s u c c ee ding sections of 
this part. If a third party in-kind con- 
tribution is a type not treated in those 
sections, the value placed upon it shall 
be fair and reasonable. 

(c> Valuation of donated services— 
(1) Volunteer services. Unpaid services 
provided to a grantee or subgrantee by 
individuals wilt be valued at rates con- 
sistent with those ordinarily paid for 
giro ilar work In the grantee's or sub- 
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g r antee* organisation. If the grantee 
or subgrantee does not have employ- 
ees performing similar work, the rates 
wiS be consistent with those ordinarily 
paid by other employers for stellar 
work In the same labor market. In 
either case* a reasonable amount for 
ft^e benefits amy be included in the 

<2) Ajtsjfppsgg of other orpoutoo- 
ttons. When an employer other than a 
grantee, subgrantee, or cost-type con- 
tractor furnishes free of charge the 
sendees of an employee In the employ- 
ee*s normal line of work, the services 
will be valued at the employee* regu- 
lar rate of pay exclusive of the em- 
ployee's fringe benefits and overhead 
costs. If the services are in a different 
line of work, paragraph CcXil of this 
section applies. 

id> Valuation of third parts/ donated 
supplies and loaned ec/ttipmenX or 
space, (l) If a third party donates sup- 
plies, the contribution win be valued 
at the market value of the suppttes at 
the time of donation. 

(2) If a third party donates the use 
of equipment or space In a building 
but retains title, the contribution will 
Devalued at the fair rental rate of the 
equipment or space. 

<e> Valuation of third party donated 
equipment, buildings, and land. If a 
third party donates equipment* build- 
ings, or land, and title passes to a 
grantee or subgrantee, the treatment 
of the donated property will depend 
upon the purpose of the grant or sub- 
grant, as follows: 

( 1 > Awards for capital expenditures. 
If the purpose of the grant or sub- 
grant is to assist the grantee or sub- 
grantee in the acquisition of property, 
the market value of that property at 
the time of donation may be counted 
as cost sharing or matching. 

(2) Other awards. It assisting In the 
acquisition of property is not the pur- 
pose of the grant or subgrant, para- 
graphs <eK2) (i) and CM of this section 
apply: 

(i) If approval Is obtained from the 
awarding agency, the market value at 
the time of donation of the donated 
equipment or buildings and the fair 
rental rate of the donated land may be 
counted as cost sharing or matching. 
In the ease of a subgrant* the terms of 
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the gnot agreement may require thai 
the approval be obtained from the 
Federal agency as weH as the grantee. 
In all cases, the approval may be given 
only If a purchase of the equipment or 
rental of the land would be approved 
as an allowable direct cost. If any part 
of the donated property was acquired 
with Federal funds, only the nonfed- 
eral share of the property may be 
counted as cost-sharing or matching. 

ill) if approval is not obtained under 
paragraph <eX2Xi> of this section, no 
amount may be counted for donated 
land, ami only depreciation or use al- 
lowances may be counted for donated 
equipment and buildings. The depre- 
ciation or use allowances for this prop- 
erty are not treated as third party in- 
kind contributions. Instead, they are 
treated as costs Incurred by the grant- 
ee or subgrantee. They are computed 
and allocated (usually as indirect 
costs) in accordance with the cost 
principles specified in 1 80^3, to the 
same way as depreciation or use allow- 
ances for purchased equipment and 
building*. The amount of depreciation 
or use allowances for drnated equip- 
ment and buildings is based on the 
property's market value at the time it 
was donated. 

If) Valuation of grantee or subgran- 
fee donated real property far construc- 
tion/acquisition. If a grantee or sub- 
grantee donates real property for a 
construction or facilities acquisition 
project, the current market value of 
that property may be counted as cost 
sharing or m a t c hi n g . If any part of 
the donated property was acquired 
with Federal funds* only the non-fed- 
eral share of the property may be 
counted as cost sharing or matching. 

<g> Appraisal of real property. In 
some eases under paragraphs td>, te> 
and <f> of this section, it will be neces- 
sary to establish the market value of 
land or a building or the fair rental 
rate of land or of space in a building, 
In these rases, the Federal agency 
may require the market value or fair 
rental value be set by an Independent 
appraiser, and that the value or rate 
be certified by the grantee. This re- 
aulrement will also be imposed by the 
grantee on subgrantees. 



(Approved by the Otter of Management 
and Budget under control number 1888- 
091?) 

(Authority 3© OAC W4; OMB Circular 
A- 103) 

(59 FR SHI and 8087, Mar. It, 1088. as 
Amended at M PR 4»t«* * 1W81 

flSOlS Program tacowe. 

(a) General Grantees are encour- 
aged to earn income to defray pro- 
gram costs. Program income includes 
income from fees for services per- 
formed, from the use or rental of real 
or personal property acquired with 
grant funds, from the sate of commod- 
ities or Items fabrt< ated wider a grant 
agreement, and from payments of 
principal and interest on loans matte 
with grant funds. Except as otherwise 
provided in regulations of the Federal 
agency, program income does not in- 
elude interest on grant funds, rebates* 
credits, discounts, refunds etc. and in- 
terest earned on any of them. 

tb) Definition of program income. 
Program income means gross Income 
received by the grantee or subgrantee 
directly generated by a grant support- 
ed activity, or earned only as a result 
of the grant agreement during the 
grant period. "During the want 
period" is the time between the effec- 
tive date of the award and the ending 
date of the award reflected in the final 
financial report. 

tc> Cost of generating program 
income, If authorized by Federal regu- 
lations or the grant agreement, costs 
incident to the generation of program 
income may be deducted from gross 
income to determine program income. 

td> Governmental revenues. Taxes, 
special assessments, levies, fines, and 
other such revenues raised by a grant- 
ee or subgrantee are not program 
income unless the revenues are specifi- 
cally identified in the grant agreement 
or Federal agency regulations as pro- 
gram Income. 

te> Royalties. Income from royalties 
and license fees for copyrighted mate- 
rial, patents* and inventions developed 
by a grantee or subgrantee te program 
income only If the revenues are specif- 
ically identified in the grant agree- 
ment or Federal agency regulations as 
program income. iSee $ 80.34.) 
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<f> F r op c ifa , P r oceeds from the sate 
of real property or equipment will be 
handled in accordance with the re- 
quirements of 16 80.31 and WJKL 

<g> Use of program income. Program 
income shall be deducted from outlays 
which may be both Federal and non- 
Federal as described below, unless the 
Federal agency regulations or the 
grant agreement specify another alter- 
native (or a combination of the alter- 
natives). In specifying alternative*, the 
Federal agency may distinguish be- 
tween income earned by the grantee 
and income earned by subgrantees and 
between the sources, kinds, or 
amounts of Income. When Federal 
agencies authorise the alternatives in 
paragraphs eg) (2) and (3) of this sec- 
tion, program Income in excess of any 
limits stipulated shall also be deducted 
from outlays. 

U> Deduction. Ordinarily program 
income shall be deducted from total 
allowable costs to determine the net 
allowable costs. Program income shall 
be used for current costs unless the 
Federal agency authorises otherwise. 
Program income which the grantee 
did not anticipate at the time of the 
award shall be used to reduce the Fed- 
eral agency and grantee contributions 
rather than to increase the funds com- 
mitted to the project. 

(2> Addition. When authorised, pro- 
gram income may be added to the 
tunds committed to the grant agree- 
ment by the Federal agency and the 
grantee. The program income shall be 
used for the purposes and under the 
conditions of the grant agreement. 

(3) Cost sharing or matching. When 
authorised, program income may be 
used to meet the cost sharing or 
matching requirement of the grant 
agreement. The amount of the Federal 
grant award remains the same. 

<h> income after the award period. 
There are no Federal requirements 
governing the disposition of program 
income earned after the end of the 
award period ae., until the ending 
date of the final financial report, see 
paragraph <a> of this section), unless 
the terms of the agreement or the 
Federal agency regulations provide 
otherwise. 

(Authority: 80 UJS-C 3474; OMB Circular 
A-182* 



NothKederml audit 

(a) Basic rule Grantees and sub- 
grantees are r esp onsi ble for obtaining 
audits in accordance with the Single 
Audit Act of 1S84 (31 UAC 7801-7) 
and Federal agency implementing reg- 
ulations. The audita shall be made by 
an independent auditor in accordance 
with generally accepted government 
auditing standards covering financial 
and compliance audits. 

tb) Subgrantees. State or total gov- 
ernments, as those terms are defined 
for purposes of the Single Audit Act, 
that receive Federal financial assist- 
ance and provide $25,800 or more of it 
in a Hsm} year to a subgrantee shall: 

< 1 ) Determine whether State or local 
subgrantees have met the audit re- 
quirements of the Act and whether 
subgrantees covered by OMB Circular 
A- 110, "Uniform Requirements for 
Grants and Other Agreements with 
Institutions of Higher Education, Bos- 
pi Lai* and Other Nonprofit Organisa- 
tions" have met the audit require- 
ment. Commercial contractors (private 
forprofit and private and government 
t? i organisations) providing goods and 
services to State and local govern- 
ments are not required to have a 
single audit performed. State and local 
govenments should use their own pro- 
cedures to ensure that the contractor 
has complied with laws and regula- 
tions affecting the expenditure of Fed- 
eral funds; 

<2> Determine whether the subgran- 
tee spent Federal assistance funds pro- 
vided in acc ordanc e with applicable 
laws and regulations- This may be ac- 
complished by reviewing an audit of 
the subgrantee made in accordance 
with the Act, Circular A-lld, or 
through other means its*, program 
reviews) if the subgrantee has not had 
such an audit; 

(3) Ensure that appropriate correc- 
tive action is taken within six months 
after receipt of the audit report in in- 
stance of noncompliance with Federal 
laws and regulations; 

(4) Consider whether subgrantee 
audits necessitate adjustment of the 
grantee's own records: and 

<5) Require each subgrantee to 
permit independent auditors to have 
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sects* to the records and financial 
statement*. 

<c> iSmtUor setarfton. tn arranging 
for audit service I 6U36 shall lie fol- 
lowed. 

(Authority: 20 0S.C 347*; OMB Circular 
AIM) 

Norn The rcQuirctnmU lor non federal 
»itdiU arc contained tn the Appendix to 
Pari 80— Audit Requirrmente for State and 
Uorat Governments. 

1*3 FR 9071 and 8087. Mar. II. 1088, a* 
amended at 53 FR 8072, Mar, It. 1888! 

Chahoss, Profxhty, am SoaAWAaas 

B»M9 Change* 

ia) General, Grantees and subgran- 
tees are permitted to rebudget within 
the approved direct cost budget to 
meet unanticipated requirements and 
may make limited program changes to 
the approved project* However, unless 
waived by the awarding agency, cer- 
tain types of post-award changes in 
budgets and prelects shall require the 
prior written approval of the awarding 
agency ■ _ 

<b) Kdation to coif principles* The 
applicable cost principles (see 5 80,22) 
contain requirements for prior approv- 
al of certain types of costs. Except 
where waived, those requirements 
apply to all grants and subgrants even 
if paragraphs <e> through <f> of this 
section do noL 

<c) Budget changes- ( 1 ) ivoncon- 
st ruction projects, Except as stated in 
other regulations or an award docu- 
ment, grantees or subgrantees shall 
obtain the prior approval of the 
awarding agency whenever any of the 
following changes is anticipated under 
a nonconstruction award: 

0> An > > vision which would result 
in tue tr »' or additional 1 » ndlng. 

ibr U*i «. waived by Uie awarding 
agency, emulative transfers among 
direct cost categories, or, if applicable, 
among separately budgeted programs, 
projects, functions, or activities which 
exceed or are expected to exceed ten 
percent or the current total approved 
budget, whenever the awarding agen- 
cy's share exceeds $100,000. 

(NO Transfer of funds allotted for 
training allr nances (i.e.. from direct 
payments tc trainees to other expense 
categories). 



(3) Owttfrwclftm pmfrcf* Grantees 
and subgrantees shall obtain prior 
written approval for any budget revi- 
sion which would r -suit to the need 
for additional funds. 

<3> QrmMned eotufincflo* and non- 
construction projects. When a grant or 
subgrant provides funding for both 
construction and nonconstruction ac- 
tivities, the grantee or subgrantee 
must obtain prior written approval 
from the awarding agency before 
making any fund or budget transfer 
from nonconstruction to construction 
or vice versa, 

(d> Programmatic change* Grantees 
or subgrantees must obtain the prior 
approval of the awarding agency 
whenever any of the following actions 
Is anticipated: 

(1) Any n vision of the scope or ob- 
jectives of the project (regardless of 
whether there is an associated budget 
revision requiring prior approval). 

<2> Need to extend the period of 
availability of funds, 

(3) Changes in key persons in cases 
where specified in an application or a 
grant award. In research projects, a 
change in the project director or prin- 
cipal investigator shall always require 
approval unless waived by the award* 
ing agency. 

(4) Under nonconstruction projects, 
contracting out, subgrenting (if au- 
thored by law) or otherwise obtain- 
ing tne services of a third party to per* 
form activities which are central to 
the purposes of the award. This ap- 
proval requirement is in addition to 
the approval requirements of 5 80.36 
but does not apply to the procurement 
of equipment, supplies, and general 
support services, 

(e) Additional prior approval re- 
vuirements* The awarding agency may 
not require prior approval for any 
budget revision which to not described 
tn paragraph (c> of this section, 

(f) Requesting prior approval O) A 
request for prior approval of any 
budget revision will be in the same 
budget formal the grantee used in its 
application and shall be accompanied 
by a narrative justification for the 
proposed revision. 

(2) A request tor a prior approval 
under the applicable Federal cost pruv 
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doles (see f 60.23) may be mate by 

letter. 

13) A request by a subgrantee for 
prior approval will be addressed in 
writing to the grantee. The grantee 
will promptly review such request and 
shall approve or disapprove the re- 
quest tn writing. A grantee will not ap- 
prove any budget or project revision 
which to inconsistent with the purpose 
or terms and conditions of the Federal 
grant to the grantee. If the revision, 
requested by the subgrantee would 
result In a change to the grantee's ap- 
proved project which requires Federal 
prior approval, the grantee will obtain 
the Federal agency's approval before 
approving the subgrantee's request. 
(Approved by the Off toe of Management 
and Budget under control number 1880- 
08171 

f Authority: SO USX. 347«; OMB Circular 
A -102) 

153 m 8071 and 8087. Mar. 11« 1888, as 
amended at 83 FR 49113, Dee. 8. 1888) 

§mat Real property. 

(a) TiUc Subject to the obligations 
and conditions set forth in this sec- 
tion, title to real property acquired 
under a grant or subgrant will vest 
upon acquisition in the grantee or sub* 
grantee respectively, 

(i» Use, Except as otherwise provid- 
ed by Federal statutes, real property 
will be used for the originally author- 
ised purposes as long as needed for 
that purposes, and the grantee or sub- 
grantee shall not dispose of or encum- 
ber its title or other interests, 

co Disposition. When real properly 
is no longer needed for the originally 
authorized purpose, the grantee or 
subgrantee will request disposition in- 
structions from the awarding agency. 
The Instructions will provide for one 
of the following alternatives: 

(1) Retention of title. Retain title 
after compensating the awarding 
agency. The amount paid to the 
awarding agency will be computed by 
applying the awarding agency's per- 
centage of participation In the cost of 
the original purch.ise to 'Se fair 
market value of the property. Howev- 
er* in those situations where a grantee 
or subgrantee is disposing of real prop- 
erty acquired with grant funds and ac- 
quiring replacement real property 



9M3S 

under the st .oe program, the net pro* 
ceeds from the disposition may be 
used as an offset to the cost of the re- 
placement property* 

<2> Sate of property Sen the proper- 
ty and compensate the awarding 
agency. The amount due to the award- 
ing agency will be calculated by apply- 
ing the awarding agency's percentage 
of participation tn the cost of the 
original purchase to the proceeds of 
the sale after deduction of any actual 
and reasonable selling and flxtog-up 
expenses. If the grant Is stm active, 
the net proceeds from sale may be 
offset against the original cost of the 
property. When a grantee or subgran- 
tee is directed to sell property, sates 
procedures shall be followed that pro- 
vide for competition to the extent 
practicable and result in the highest 
possible return. 

<3> Transfer oj title. Transfer title to 
the awarding agency or to a third- 
party designated/approved by the 
awarding agency. The grantee or sub- 
grantee shall be paid an amount calcu- 
lated by applying the grantee or sub- 
grantee's percentage of participation 
in the purchase of the real property to 
the current fair market value of the 
property. 

<d) The provisions of paragraph <c> 
of this section do not apply to disaster 
assistance under 20 UJS.C. 241-KbMc) 
and the construction provisions of the 
Impact Aid Program* 20 U S.C, 831 
647. 

{Authority. 20 VMC 3474; OMB Circular 
A-102) 

153 FR 8071 and 8087. Mar. 11, 1S88, as 
amended at 83 FR 8072. Mar. It. 1988) 

8*0,32 Equipment. 

(a) Title. Subject to the obligations 
and conditions set forth in this sec- 
tion. title to equipment acquired under 
a g~ant or subgrant will vest upon ac- 
quisition in the grantee or subgrantee 
respectively. 

(b) States. A State will use, manage, 
and dispose of equipment acquired 
under a grant by the State in accord- 
ance with State 'laws and procedures. 
Other grantees and subgrantees will 
follow paragraphs fc> through fe> of 
this section, 
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<c> Ifte. CD Equipment shall be used 

by the * H£ 

program or project lor which 
acquired as tan* as needed, wfee1 ^ ^ 

to be supported 

When bo longer needed for the J«g> 
nai program or project, the equipment 
S^toSed In "U^L^^JT: 
reutly or nrwrtously supported by a 
Federal agency . 

(S> The gr»t*e «r sutigra^ee^ 
also naif equipment available for use 
on other project* «JWWPM* 
ty or previously supported toy the » 
2nd ^ornment, providing « 
wffl net biterfw with ^ 

project* or prcgram **** 
originally acquired. First preference 
mTottEr use fihmD tof^tooto^ 
programs or project* ««W«**^LH? 
awarding agency. Iter fees should be 
c onsid ered if appropriate. 

(3) Notwithstanding the a»"™f*~ 
meat to |8fc»a> to emroiWW 

Income, the i^^J^J"^*?^ 
must not use equipment acquired wttn 
grant funds to fuwlde se^j^eotoa 
fee to compete un^^wttj^^ 
compart** that provide equivalent 
services, unless sneeiiTcalfy P«m»»~ 
or contemplated by Federal statute. 

(4) When acquaint rep^«wit 
toidpnent, the grantee or subgrantee 
may we the equipment to be TO**** 
asa toade-in or sell the propertyand 
use the proceeds to offset the cost of 
fee replacement property* subject to 
the approval of the awarding agency. 

Cd> Mana&memt rtowirrmenix Pro- 
cedures for managing equipment (to- 
duding repmeeiiient equipments 
whether acqt^red m «^ port 
«itD grant funds* until disposition 
takes place wflL so a minimum* o^et 
the fallowing requirem ents: 

(I) Property records murt be main- 
tained that include a description of 
the property* a serial mtmber or ether 
tdeniificaUon number, the source of 
property, who holds title, the acqoj^ 
tkm date, and cost of the property, 
percentage of Federal participate to 
the cost of the property, the location, 
use and condition of the property, and 
any ultimate disposition data includ- 
ing the date of disposal and sale price 
of the property. 



<2) A physical Inventory of the prop- 
erty mosHuHaaens^^ 
oocfled with the property records at 
least once every two years. 

13) A control sy*^ A rou *J* 
oped to ensure adequate «f£*^£ 
prevent has. damage, or theft of the 
property. Any toss, damage, or theft 

shaH be Investigated, 

(4) Adequate maintenance proce- 
dures must be developed to keep the 

property to good condition. 

<8> If the ewteeor * 
authorised or required 
nmaertv D eep e r sajCS aiwBiiuivB 
SuBtbe established to ensure the 
MstMtt ponttie return. 
i e) DUPttrittos. When ort^a orre- 

a grant or subgrant, la no longer 
needed lor the original project or pro- 
granTor for other activities currenUy 
or preirtoudy supported by * 
ageney, <itapas»too of the equipment 
vlfl be made ms follows: 

cl) Items of equipment wtth ■ cur- 
rent per-unit fair market vatoe of less 
than $M©C> may be retained, sold or 
JS^r^edJspcS* of with no farther 
obnsatlon to the awarding agency. 

(2) Items of enidpn^wtth *cur- 
rent per unit fair market value tn 

excess of IMOO "f^.^*^!^ 
sold and the awarding sgency 
haw a right to an aroount »ieuhaed 
by multiplying the current raartet 
value or proceeds from sale by the 
SSdteg agSePssbare of the equip- 



(S) In cms where ft grantee or sub- 
grantee f site to lake W*?*^ 
Sum actions, the awarding sgency 
Street the 

to tate excess and disposition ac*w». 

If) fauna wipmenllnU^^ta 
grantee or subgrantee te provided fed- 
erally -owed equipment: 

U> Title will remain vested in tne 
Federal Government 

C3> Orantees orwbjra^wm 
manage the equipment in accordance 
with Federal agency rules »*J»^ 
Hares, and submit an annual inventory 
listing. 

<3> When the «|uipm^Jsno taujer 
needed, the grantee or subgrantee twill 
r^^^SStion mstruciions from 
the Federal agency. 
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<g> JBpM to transfer tWe. The Feder- 
al awarding agency nay reserve the 
right to transfer title to the Federal 
Government or a third part named by 
the awarding agency when such a 
third party is otherwise eligible under 
existing statutes. Such transfers shall 
be subject to the following standards: 

Cl) The property shall be Identified 
In the grant or otherwise made known 
to the grantee in writing, 

(3) The Federal awarding agency 
shall issue disposition instruction 
within 120 calendar days after the end 
of the federal support of the project 
for which It was acquired. If the Fed- 
eral awarding agency fails to issue dis- 
position instructions within the 189 
calendar-day period the grantee shall 
follow | SQ£$ith 

<J> When title to equipment is traits* 
ferred, the grantee shall be paid an 
amount catenated by applying the 
percentage of participation in the pur- 
chase t o the cu rrent fair martet value 
of the property. 

<h) The provisions of paragraphs (c)» 
Cdis <e>, and <g> of this section do not 
apply to disaster assistance under 20 
VJBXL 241-l(bMe> and the construc- 
tion provisions of Use Impact Aid Pro- 
gram. 10 V&a 631-64?. 

I Approved by the Office of Vit nagcment 
and Budget under contra, r jfeer 1SS0- 
0511) 

iAolhority; SO CAC HH: JMB CSrcular 
A-10SI 

t53 PR S<m and S0S7. afar. 11, I98S, at 
amended mi SS PR SOTS. atar. 11. 1988; SS 
PR 4914*, Dee. & 10883 

iSSJg Sapeta. 

la) Mr Title to supplies acquired 
undo- a grant or subgmnt will vest, 
upon acquis!* m, to the grantee or 
subgrantee r .,ect4veiy. 

Cb) Disposition. If there is a residual 
Inventory of unused supplies exceed- 
ing $5,000 in total aggregate f air 
martet value upon termination or 
completion of the award, and if the 
supplies are not needed for any other 
federally sponsored programs or 
projects, the grantee or subgrantee 
shall compensate the awarding agency 
for its share. 

(AttUtorUr SO UJB.C, S*74; OMB Cireulsr 
A-1QS1 
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The Pectoral awarding agency re- 
serves a royalty-free, nonexclusive, 
and irrevocable license to reproduce, 
publish or otherwise use, and to au- 
thorise others to use, for Federal Gov- 
ernment purposes: 

<a> Tim copyright Ion any work devel- 
oped under a grant, subgrant* or eon- 
tract under a grant or subgrant; and 

<b> Any rights of c opy r ight to which 
a grantee, subgrantee or a contractor 
purchases ownership with grant sup- 
port. 

(AuUwfir SO U.S.C, S47C OHM CSreular 
A-109) 

0S&S9 SobawardB to debarred and suj* 
peaded partita 

Orantees and subgrantees must not 
mate any sward or permit any award 
(subgrant or contract) at any tier to 
any party which Is debarred or sus- 
pended or is otherwise excluded from 
or Ineligible for participation in Feder- 
al assistance programs under Execu- 
tive Order 12549, "Debarment and 
8uapenslon. w 

(Authority: » UAC, 3474; OMB Circular 
A-1091 

<a) State* When procuring property 
and services under a grant, a State will 
follow the same pohcles and proce- 
dures ft uses for procurements from Its 
non-Federal funds, The State will 
enure that every purchase order or 
other contract includes any clauses re- 
Quired by Federal statutes and execu- 
tive orders and their implementing 
regulations. Other grantees and sub- 
grantees will follow paragraphs (b) 
through (i) in this section. 

(b> Procurement standout* Cl) 
Orantees and subgrantees will use 
their own procurement procedures 
which reflect applicable State and 
local laws and regulations, provided 
that the procurements conform to ap- 
plicable Federal law and the standards 
Identified in this section, 

(2> Orantees* and subgrantees will 
maintain a contract administration 
system which ensures that contractors 
perform in accordance with the terms, 
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CS> Grantee* and subgran^ will 
maintain a written code of s tandar d * 
of conduct pimntos tt» iwteromw 
of then* employees emftged to the 
award md administration of contract*. 
No employee, officer or agent of the 
patee or subgrantee shall! pwtt^jjto 
to «tecUo«. or to the o^wrd or^nto- 
istration of ft contract supported by 
Federal foods tf ft conflict of *ggg*» 
nil or apparent, would be involved. 
Such ft conflict would arise when: 
(U The employee, oflfeer ori^ t 
(tl> Any member of W» bmnedaie 
family, 
Oil) His or ber partner, or 
Civ) An orgftPhmtton which employ* 
or is about to employ, aw «J2 
above, has ft financial or other Interest 
In the firm selected for swan*. The 
grantee's or subgrantee** officer* em- 
ployees or agents will neither wwa 
nor accept grain***, fawa or W- 
thins of monetary value from contrac- 
tors, potential contractors, or parties 
to subagrocments. Qranteo an d sub- 
grantee* may set minimum rates 
where the financial interest tonotsob- 
stantial or the gift is an unsolicited 
item of nominal intrinsic value. To the 
extent permitted by mate or meal law 
or regulations, such standards or con- 
duct witt provide tor penalties* sane* 
iions, or other disciplinary actions for 
violations of such standards by the 
grantee's and subgrantee's officers, 
employees, or agent* or by contrac- 
tors or their agents. The awarding 
agency may to regulation provide addi- 
tional prohibitions relative to real* ap- 
parent, or potential conflicts of inter- 

<4> Grantee and sahgrantee proce- 
dure* will provide for a review of pro- 
posed procurements to avoid purchase 
of unnecessary or du plicativ e items. 
Consideration should be given to con- 
soliciting or breaking ««tproeure- 
meats to obtain a more economical 
purchase. Where appropriate, an anal- 
ysis wfll be made of lease versos pur- 
chase alternatives, and any other ap- 
propriate analysts to determine the 
most economical approach. 

€S> To foster greater economy and 
efficiency, grantees and subgrantees 
are encouraged to enter into State and 



or use of 



goods and services. 

t6) Orantces and subgrantees are en- 
couraged to use Federal _ excess and 
surplus property in lieu of purchasing 
new equipment and property when- 
ever neb use is fcaaibto and reduces 
project costs. 

it} Grantees and subgrantees are en- 
couraged to use value engineering 
da uaea to coittracta for construction 
projects of sufficient stee to offer rea- 
unable opportunities for cost reduc- 
tions. Value engineering is a systemat- 
ic and creative anaytsis of each con- 
tract item or task to ensure that its es- 
sentia] function is provided at the 

overall tower cost 

Ct) Grantees and subgrantees will 
make awards only to lesponiihle con- 
traetors possessing the ability to per- 
form successfully under the terms and 
conditions of a proposed procurement 
Consideration will be given to such 
matters as contractor integrity , com- 
pliance with public policy, record of 
past p er f orma nce, and financial and 

technical resources. 

<o> Grantees and subgrantees will 
ma^tun records sufficient to detail 
the stgnfflfant history of a procure- 
ment. These records will Include, but 
are not necessarily limited to thefoj; 
towing: rationale for the method of 
procurement, selection of compact 
type, contractor selection or rejection, 
and the basts for the contract price. 

CIO) Grantees and subgrantees wW 
use time and material type contracts 

only: ^ , 

($> After a determination that no 
other contract is suitable, and 

CH> if the contract includes a ceiling 
price that the contractor e xceeds at its 
own risk* 

(It) Grantees and subgrantees alone 
wfll be responsible, in accordance with 
good administrative practice and 
sound business judgment, for the set- 
tlement of all contractual and admin- 
istratis e issues arising out of procure- 
ments. These issues include, but are 
not limited to source evaluation, pro- 
testa, disputes, and claims. These 
standards do not relieve the grantee or 
subgrantee of any contractual respon- 
stoiliUes under Its conti*cto IMeriJ 
agencies will not substitute their Judg- 
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ment tar that of the grantee or sub- 
grantee unless the matter is primarily 
a Federal concern. Violations of law 
will be referred to the meal. State, or 
Federal authority having proper juris- 

UI) Grantee* and subgrantees win 
have protest procedures to handle and 
resolve disputes rotating to their pro- 
curements and shall to an Instances 
disclose information remitting the 
protest to the awarding agency. A pro- 
testor must exhaust all administrative 
remedies wfth the grantee and sub- 
grantee before pursuing a protest with 
the Federal agency. Reviews of pro- 
tests by the Federal agency will be 
limited Uk 

(i) Violations of Federal tew or regu- 
lations and the standards of this sec- 
tion t violations of State or local law 
will be under the Jurisdiction of State 
or local authorities) and 

<li) VtelaUena of the grantee 1 * or 
subgrantee's protest procedures for 
failure to review a complaint or pro- 
teat Protests received by the Federal 
agency other than those specified 
above wfll be referred to the grantee 
or subgrantee* 

CO CompcHHtm. U) All procurement 
transactions wfll be conducted to a 
manner providing full ami open com- 
petition eonsfetent with the standards 
of $ 80.38. Some of the situations con- 
sidered to be restrictive of competition 
include but are not limited to: 

Ci) Placing unreasonable retire- 
ments on firms in order for them to 
qualify to do business, 

cii) Requiring unnecessary experi- 
ence and excessive tending, 

Ciii) Noncompetitive pricing practices 
between firms or between affiliated 
companies. 

Civ) Noncompetitive awards to con- 
suhanta that are on retainer contracts, 

cv> Organizational conflicts of inter- 
est* 

cvi) Specifying only a "brand name" 
product instead of allowing "an equal" 
product to be offered and describing 
the performance of other relevant re* 
emblements of the procurement, and 

(vti) Any arbitrary action to the pro- 
curement process. 

C2) Grantees and subgrantees win 
conduct procurements In a manner 
that prohibits the use of statutorily or 



IMS' 

admlnfctratively imposed to-State or 
meal geographical preferences to the 
evaluaUon of bids or proposals, except 
In those eases where applicable Feder- 
al statutes expressly mandate or en- 
courage geographic preference* noth- 
ing in this section preempts State li- 
censing law*. When contracting for ar- 
chitectural and e ngin e erin g CA/E) 
services, geographic location may be a 
selection criteria provided Its applica- 
tion leaves an appropriate number of 
Qualified firms, given the nature and 
size of the project, to compete for the 
contract. 

c*> Grantees will have written selec- 
tion procedures for procurement 
transactions. These procedures will 
ensure that all solicitations: 

CD Incorporate a dear and accurate 
description of the technical requlre- 
mente for the material, product, or 
service to be procured. Such descrip- 
tion shall not, to competitive procure- 
ments, contain features which unduly 
restrict competition. The description 
may include a statement of the Quali- 
tative nature of the material, product 
or service to be procured, and when 
necessary, shall set forth those mini- 
mum essentia] characteristics and 
standards to which it must conform if 
It to to satisfy its intended use. De- 
tailed product specifications should be 
avoided if at all possible. When It is 
impractical or uneconomical to make a 
clear and accurate description of the 
technical requirements, a "brand 
name or equal** description may be 
used as a means to define the perform- 
ance or other salient requirements of a 
procurement. The specific features of 
the named brand which must be met 
by offerors shall be dearly stated: and 

Ui> Identify all requirements which 
the offerors must fulfill and all other 
factors to be used in evaluating bids or 
proposals* 

C4) Grantees and subgrantees will 
ensure that all prequ&llfied lists of 
persons, firms, or products which are 
used to acquiring goods and services 
are current and include enough quali- 
fied sources to ensure maximum open 
and free competition. Also, grantees 
and subgrantees wfll not preclude po- 
tential bidders from qualifying during 
the solicitation period. 
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(d) Methods of procurement to oc>bJ- 
lowed— il) Procurement oy ****** Pur- 
chase procedures. SroaU purchsi* pro- 

informal procurement methods for so- 
curing services, supplies, or other 
property that do not cost men than 

chase procurements arc 
rate quotations will be obtained from 
^r^^Tmimtoer of qualified 

^tS^Prwaireiiiwt by scaled Mda 
{formal advertising I »ds ai*puhlfcly 
solicited and a ftrw-fUe^prte con- 
tract (lump sum or unit 
awarded to the nsponsMe J***! 
whose bid, conforming with all the 
material terms and conditions of the 
invitation for bids, to ^J5?^ # ™ 
price. The seated bid method is the 
preferred method for procuring con 
struction, if the comiiUons in 
* 8M0ldX2Xt) apply. 

(1) in order for sealed bidding to be 
fe^le,^he following conditions 
should be present: 

(A) A complete, adequate, andraato- 
Uc specification or purchase deserip- 
Uon to available; 

(B) Two or more responsible bidders 
are willing and able to compete ef feo 
lively for the bws*»*^wjd 

(C) The procurement lends Marti to 
a firm fixed price contract and the se- 
lection of the successful bidder can he 
made principally on the basis of price. 

CH> If sealed bids are used; the fol- 
lowing requirements ftPPD^ 

(A) The invitation f or Wda wOj be 
publicly advertised and bids shall ee 
solicited from an adequate number or 
known suppliers, providing them suffi- 
cient time prior to the date set for 
opening the bids; 

(B) The invitation for bids, which 
will include any specifications and per- 
tinent attachments, shall define the 
Items or services in order for me 
Didder to properly respond; 

id All bids will be publicly opened 
at the time and place prescribed in the 
invitation for bids 

iD> A firm fUed-prtoe contract 
award will be mad* in writing to the 
lowest responsive and responsiwe 
bidder. Where specified in bidding doc- 
omenta, factors such as discounts, 
transportation cost, and life cycle 



caste shall be considered In deterroto- 
ing which bid to low^ Payrn^dto; 
counts will only be used to determine 
the low bid when prior experience in- 
dicates that such discounts we usually 
taken advantage of; and 

CE> Any or all bids amy be rejected if 
there is a sound documented reason. 

(3) Procurement by co^pe^ pio- 
posofe The technique of competiuve 
proosato to normally e*nducl*dwith 
iaorethan one source submlUtagar, 
offer, and either a fu^ p^ or «wt- 
reimbursement type contract to award- 
ed. H to generally used when oondh 
Uons are not appropriate for the use 
of seated bids. If into method Is used, 
the following requirements afW£ 

(i> Reouests for proposals will oe 
wUlctoed and identify all evaluation 
factors and their relative importance. 
iSTre«>onse to 

for proposals shall be honored to the 
maximum extent practical; . _ 
<ii> Proposals will be Bolici^ f rom 
an adequate number of quaunea 
sources; ... 

(Ill) Orantees and subgrantees win 
have a method for conducting techni- 
cal evaluations of the proposals re- 
ceived and for selecting awardees; 

civ) Awards will be matte to the re- 
sponsible firm whose proposal is most 
advantageous to the P^^am. with 
price and other factors considered; and 
(v) Orantees and subgrantees may 
use competitive proposal procedures 
for qualification* based j^rr^ent 
of architectural engineering <A/£> 
professional servtc** whereby competi- 
tors* Qualifications are evaluated and 
the most qualified competitor to select- 
ed, «ub*ct to negotiation of fair an* 
reasonable compensation. The 
method, where price to usedas a 
selection factor, can only be usedlrt 
procurement of A/B professional serv- 
icer It cannot be used to purchase 
other types of services though A/E 
firms are a potential source to perform 

the proposed effort. ^ 

(4> Procurement by aoacomiwfim* 
nrovos&ls to procurement through so- 
licitation of a proposal from only one 
smSsTor after soUeitattei of a 
number of sources* competition is oe- 
termined inadequate. 

U) Procurement by noncompetitive 
proposals may be used only when the 
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award of a contract is In feasible under 
small purchase procedures, sealed bids 
or competitive proposals and one of 
the following circumstances applies: 

t A > The item is available only from a 
single source: 

<B> The public exigency or emergen- 
cy for the reqtdmnmt vfll not permit 
a delay resulting from competitive so- 
licitation. 

(C) The awarding agency authorises 
noncompetitive proposals; or 

<D> After solicitation of a number of 
sources, competition Is determined to- 
adequate. 

<U> Cost analysis, Le. t verifying the 
proposed cost data, the projections of 
the data, and the evaluation of the 
specific elements of costs and profit, to 
required. 

Uii> Orantees and subgrantees may 
be required to submit the proposed 
procurement to the awarding agency 
for pre-award review in accordance 
with paragraph (g) of this section. 

(e) Contracting with small and mi- 
noritp firm*, women* business enter- 
prise and labor surplus area firms. <1) 
The grantee and subgrantee will take 
all necessary affirmative steps to 
assure that minority firms, women's 
business enterprises, and labor surplus 
area firms are used when possible. 

i2) Affirmative steps shall include: 

(!) Placing qualified small and mi- 
nority businesses and women's busi- 
ness enterprises on solicitation lists; 

<M> Assuring that small and minority 
tnEtin<*sses, and women's business en- 
terprises are solicited whenever they 
are potential sources; 

(iii> Dividing total requirements, 
when economically feasible. Into 
smalier tasks or quantities to permit 
maximum participation by small and 
minority business, and women's busi- 
ness enterprises; 

<iv) Establishing delivery schedules, 
where the requirement permits, which 
encourage participation by small and 
minority business, and women's busi- 
ness enterprises; 

iv> Using the services and assistance 
of the Small Business Administration, 
and the Minority Business Develop- 
ment Agency of the Department of 
Commerce; and 

(vi> Requiring the prune contractor, 
if subcontracts are to be let, to take 



the affirmative steps listed in para- 
graphs ce*2> <i> through <v> of this 

If) Contract cost and price. U> 
Orantees and subgrantees roust per- 
form a cost or price analysis in connec- 
tion with every procurement action in- 
cluding contract modifications The 
method and degree of analysis to de- 
pendent on the facts surrounding the 
particular procurement situation, but 
as a starting point, grantees must 
make independent estimates before re- 
ceiving bids or proposals. A cost analy- 
sis must be performed when the of- 
feror to required to submit the ele- 
ments of his estimated cost, e^ under 
professional, consulting, and architec- 
tural engineering services contracts, A 
cost analysis will be necessary when 
adequate price competition to lacking, 
and for sole source procurements, in- 
cluding contract modifications or 
change orders, unless price resonabte- 
neas can be established on the basis of 
a catalog or market price of a commer- 
cial product sold in substantial quanti- 
ties to the general public or based on 
prices set by law or regulation. A price 
analysis will be used in all other in- 
stances to determine the reasonable- 
ness of the proposed contract price. 

(2) Orantees and subgrantees will 
negotiate profit as a separate element 
of the price for each contract in winch 
there to no price competition and in all 
cases where cost analysis is performed. 
To establish a fair and reasonable 
profit, consideration will be given to 
the complexity of the work to be per- 
formed, the risk borne by the contrac- 
tor, the contractor's investment, the 
amount of subcontracting, the quality 
of Its record of past performance, and 
industry prof ft rates in the surround- 
ing geographical area for similar work. 

t3> Costs or prices based on estimat- 
ed costs for contracts under grants will 
be allowable only to the extent that 
costs incurred or cost estimates includ- 
ed in negotiated prices are consistent 
with Federal cost principles (see 
§ 80.22). Orantees may reference their 
own cost principles that comply with 
the applicable Federal cost principles, 

C4) The cost plus a percentage of 
cost and percentage of construction 
cost methods of contracting shall not 
be used. 
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<g> Awarding agenev ' f*> 
Orantees and subgrantees most make 
available, upon request of the award- 
tag agency, technical specifleaiiona an 
prop osed procurements where J™ 

<s needed to ensure that the Item awl/ 
specified i to tbeone being 
proposed for purchase. This review 
geifflSJ «IU take place prior to the 
tto^tho specification is Inowporated 
into a solicitation doenmenu H«w*^ 
U tlie graiitee or «&granteedtes^to 
have the review accompllshedafteTa 
soUeatloo has been develop^, the 
awarding agency may "tin review tne 
KMxtfteationa. with such review usual- 
ytoSed to the technical aspects of 
the proposed purchase. 
Talorantees and J™* 
on request make available lor award- 
ing agency pre-award review pn*ure- 
^SSanwta, such as reauostsfor 
p^oals or invitations fw Wda, inde- 
pendent cost estimates, etc when: 

P urT grantee* or 
curwnent procedures or ^ration faUs 
to comply with the procurement 

standards to this sedtoru or 

ttt> The procurement Is expecteow 
exceed fSfi.000 and Is to be ewardeo 
without competition or only one Md » 
offer Is received In response to asoUd- 

taUonior . 

{m The ^wt^^hj^^- 
pected to exceed 135,000, specifies a 
-brand narne-^ 

(iv) Th© proposed award over 5*d,ouu 
is to be i wanted to other than the ap- 
parent low bidder under a sealed bid 

Pf ^^^^^l contract roodif teatton 
changes the scope of a contract or in- 
creases tlie contract amount by more 

A^tee or ^b^^LSHl^ 
exempt from the pre*waid mtew to 
paragraph tgX2) of this section if the 
SSrSrm«e«cy detemln^ that to 
procurement systems comply with the 
standards o( this section* 

U> A grantee or aubgrantee may re- 
quest that its procurement system oe 

reviewed ^t^^^^^nZ^ 
determine whether Ha system meets 
th^ Btkndarda to order for ita system 
to be certified. Generally, these re- 
vtews shall occur where there to a con- 
tinuous high-dollar funding, and tb*ro> 
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party contracts are awarded on a regu- 
lar basis; 

<B> A graatce or subgrantee may 
«4f .certify its procumnent system. 
fi2^^o*rt»^^«^ 
the awarding agency's right to. survey 
t£ ays^UndeTa -eirmt^tten 
procedure, awarding agencies may 

from the grantee <*• eUograntee_ that tt 
ta comply*!* with these standards. A 
jTaTSeo oubgraatee wiU cite spectfte 
E^edTO^esulatlons. stsjidards. 
etc as betas to compliance with these 
requirements and have its system 

available lor review. 

lh) Bonding requirements. For con- 
struction or facility Improvement con- 
tracts or subconstracta exceeding 
slOO.000. the awarding agency tnay 
Icc^pt the bonding pottcy ^J^^e- 
ments of the grantee or subgrantee 
orovided the awarding agency has 
SadeTdetenninatton that the award- 
ireTagency's toU-rest Is adequately pn> 
^t*Tw such a determination has 
notbeeo made, the minimum require- 
ments sban be as foUows: 

(1) A bid more-dee from each JWdder 
egvtvuient to Ate txww^^^f.fr 
price. The -bid soarant^" shall con- 
Sat of a firm ownndtm^-nt sucl« ssa 
bid bond, certified checX, or other ne- 
gotiable *>*™^'^£^m, 
bid as assurance that the 
upon acceptance of his md, execute 
s£h conSactual documents^ nmy be 
required within the time specified. 

(2) A performance bond on Of *»" 
o/ Me eonXwctor /tor f W percenf QfOu 
eoatroct price. A ' perforaianoe bond- 
is one executed to connection with a 
contract to secure fulfillment of all 
the contractor s obligations under 
such contract. . . 

(3) A payment bond on tntportof 
Ute contractor /Or 100 P««««^^ 
eonlrocf price. A ' W^^fl^ 
one executed to connection wlthacor^ 
tract to assure payment as required by 
Lwof all persons supplylr* labor and 
material ta the execution of the wort 
provided for in the contract. 

<1) Contract provision*. A grantee^ 
and subgrantee s cwjtrects muM on- 
taln provisions to paragraph ti) of tna 
section. Federal agencies areperrolW 
ted to reoulre changes, re meoi ss, 
changed conditions, access and records 



Office e$ file $ocrejtsjry f swucsjfton 

retention, suspension of work, and 
othCT clauses approved by the Office 
of Procurement Policy. 

CD Administrative, oontractuaL or 
legal remedies to instances where con- 
tractors violate or breach contract 
terras, and provide for such sanctions 
and penalties as may be appropriate 
(Contracts other than small pur- 
chases). 

(3) Tenninaiion lor cause and for 
convenience by the grantee or sub- 
grantee including the maimer by 
which it will be effected and the basis 
for settlement (Ail contracts in excess 
of HOrOoex 

(3) Compliance with Executive 
Order 11246 of September 24, 1965 en- 
titled "Equal Employment Opportuni- 
ty." as amended by Executive Order 
11375 of October 13, 1967 and as sup- 
plemented in Department of Labor 
regulations (41 CPR Chapter 80) <•*!• 
construction contracts awarded in 
excess of $10,00 0 by grantees and their 
contractors or nrbgrantees), 

C4> Compliance with the Copeland 
"Antl-Ktekbsek" Act (10 US.C 874) aa 
supplemented to Department of Labor 
regulations 139 CPR Part 3) (All con- 
tracts and subgrants for construction 
or repair), 

(5) Compliance with the Davis- 
Bacon Act €40 UA.C 970a to a-7> aa 
supplemented by De partment of Labor 
regulations (29 CFR Part 5> {Construc- 
tion contracts to excess of $2*000 
awarded by grantees and snbgrantees 
when r eq pir e d by Federal print pro- 
gram legifllation), 

(6) Compiianee with sections 103 and 
107 of the Contract Work Hours and 
Safety Standards Act <40 UAC. 327- 
330) as supplemented by Department 
of Labor regulations (39 CFR Part 5). 
(Construction contracts awarded by 
grantees and subgrantees in excess of 
32,009, and to excess of $2*500 for 
other contracts which involve the em- 
pioyment of mechanics or laborers) 

(7) Notice of awarding agency re- 
Quirements and regulations pertaining 
to reporting, 

(S) Notice of awarding agency rt> 
QuirementB and regumtions pertaining 
to patent right* with respect to any 
discovery or invention which arises or 
Is developed to the course of or under 
such contract. 
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C9) Awarding agency ivouiiements 
and regulations pertaining to oopy 
rights and rights to data. 

U9) Access by the grantee, the sub- 
grantee, the Pederal grantor agency, 
the Comptroller General of the 
United States, or any of ttteir duly au- 
thorised representatives to any books, 
documents* papers, and records of the 
contractor which are directly perti- 
nent to that specific contract for the 
purpose of malttog audit, examination, 
excerpts, and txanscriptgons. 

til) Retention of all required 
records for three years alter grantees 
or subgrantees make teal payments 
and an other pending matters are 
closed, 

(12) Compliance with an applicable 
standards, orders* or requirements 
issued under section 306 of the Oca* 
Air Act (42 U&.C 19*7(h», section &OC 
of the Clean Water Act (33 ft&G. 
13y )a Executive Order 11738, and 
vironment al Protection Agency regula- 
Uons (40 CFR Part 19) (Contracts, 
s ubc o ntr acts, and subgrants of 
amount to excess of $100*090), 

(13) Mandatory standards and pott* 
ctee relating to energy efficiency 
which are contained to the state 
energy conservation plan issued to 
compliance with the Energy Policy 
and Conservation Act (Pub. L. 94-183). 

(Approved by U» OTTtec of ^Management 
and Budget under control number 1889- 
9517) 

(Authority: 39 U8.C. 9474; OHB Circular 
A-M9) 

(53 PR 8971 and 8987, Star. 21, 1888, as 
amended at 53 PR 49143, Drc. 6, 19891 

• 8037 gebfranta 

(a) State*, states shall follow state 
Jaw and procedures when awarding 
and administering subgrants (whether 
on a cost reimbursement or fixed 
amount baste) of financial assistance 
to local and Indian tribal govern- 
ments* States shall: 

(1) Ensure that every subgrmnt in- 
cludes any clauses required by Federal 
statute and executive order* and their 
implementing regulations; 

(2) Ensure that subgrantees ate 
aware of requirements imposed upon 
them by Federal statute and regula- 
tion: 
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(3 ) Ensure that a provteteo for rom- 
ance with 1 BOW toplared In erery 

the same standards of 
a^nounYthat apply to cash advances 
by Federal agencies. 

«b) All other grunt***- 
ErasteeTstiaU fellow the P»vfaton8 of 

thtswrt whteh »** "W^^oiS 
SSrdtaTagencto when award £w and 
Sntetering subgrants <*hrtheron a 
ro^ reimburseraenl or fixed w»f»"» 
financial assistance to JocaJ 
SS^ndti '^J governments. Orant- 

^flfSsure that every subgraid . to> 
duVwa^telon for compliance with 

*%*&-• that ev, rysuterant ^ 
eludes any clauses reqult^dby Federal 
^Suteand executive orders and their 
toPlenwrUMregulattowa^ 

13> Ensure that whaiantera w 
aware of requirements tapo*«jW*m 
IhenTby Federal statutes and regula- 

^wSxetphotu. By thetr own tern* 
certalxTpiovtelons of this Pft fo 
ap^lto the award and administration 
ofsubgrants: 
U) Section 80.HK 

Jiif^ln Treasury Regulations at 
in 5 80.21; and 

(4> Section 80 50. 
iAuthortiy: » OAC MV* OMB Circa* 
A-1W> 

Reports, Rxcoaos. Rbtewtiow. a** 
EnroBCSMSHt 

880,40 «t»iierirts ami rrportinf program 

peHorfB*oee. 

(ft , Monitor*** Mr *™ n< *f* °"f^. 
are responsible for managing the day- 
ff^T^rationa of grant and sub- 
S£f suwEr^artivllire-Ori*** 
S monllor grant and Migrant 
nortec! activities to assure """P"*™* 
^CTapplicablc Federal rwulremenu 
£d that performance goals are bring 
Sieved. Grantee 
cover each program, function or acuvi 

porta The Federal agency may. if It 



decides that performance J"**™***™ 
available from subsequent aP 0 "** 1 * 0 ?* 

r^Tits imgrammatic needs, require 
^ in ?Stoeto«rtMntta performance 

rSort££ upon ^^^iSS 
^ of grant supP^Unl^wahed 

P ^ran^InX U s«t> 1 ait annual 
oerforman^reports unless the award- 
^^S^Tequtr^ quarterly or semi- 
Sr^ H^ver. performance 
!f£orts wUT not be requlr«-d more fre- 
Sffi W ihaTquarterly. Annual re- 
Trf»ll be du<- 90 days after the 
SSS war Quarterly or semi-annual 
bedueW days after the 
^o^ngperlod. The ftoal perform- 
a^Swf^n be due » days after 
SnTexPiratton or termiimUon erf ^grant 
Spp^lTa justified reqtwdfesujj 
!r3vT«j wy a grantee, the Feoenu 
£e»?y may exfend the due^ daU for 
^oerformance report. Additionally, 

Jofmance reports may be waived by 
the Federal agency. ^_ t - lw 
(2) performance reports wlU contain, 
for eac^^lTbrier Information on 

pjtehmenta to ""^XrflSe 

St ?«?pjss«5^ 

Information will be usefuL 
(j|) The reasons for slippage if estao- 

ysia and explanation of cost overrui- 

submit more than the ortetoal and two 
copies of performance repons. 

(4> Grantees will adhere to the 
st £daXTn Sua section ,n Prea-riblng 
pwlomance reporting reauln-.«ents 
f or subgrantees. _ 
porta. For the most part. «v*teiecn 
Steal inspections and certified P^jcent- 
a^of-rompletlon date are relied on 
K^Federal ^^monKor 
progress under cunstructton «™ua 
anTsobgranta The Federal agency 
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win reQuire sdMSoral fonnal perform ■ 
anoe reports only when considered 
necessary, ami never more frequently 
than Quarterly. 

<d) SiguiAcmt dev elopme nts. Brenta 
may occur between the scheduled per- 
formance reporting dates which have 
significant Impact upon the grant or 
subgrant supported activity. In such 
cases, the grantee must inform the 
Federal agency as soon as the follow- 
ing types of conditions become known: 

<i> Problem* delays, or adverse con- 
ditions which will materially impair 
the ability to meet th«- objective of the 
award. This dis cl os ur e uotst include a 
statement of the action taken, or con- 
templated, and any assistance needed 
to resolve the situation. 

(2) Favorable developments which 
enable meeting time schedules and ob- 
jectives sooner or at less eost than an* 
ticipated or producing more beneficial 
results than originally planned. 

<e> Federal agencies may mate site 
vtsHs as warranted by program needs. 

cf) Waiver*, extension* <1> Federal 
agencies may waive any performance 
report required by this mit jf not 
needed* 

(2) The grantee may waive any per 
formance report from a sob^antee 
when not needed. The trantee may 
extend the due date for any perform* 
ance report from a subgrantee if the 
grantee will still be able to meet its 
performance reporting obligations to 
the Federal agency. 

(Approved the Office of Management 
and Oodset under control Dumber 1S80- 
oani 

(Aiiihortty: 30 DAC 9474; OMB Oirolar 

A-iesi 

M FR S071 sod 8087. Mar. 11 4 1988, u 
•mended at 53 FR 49143* Dec. 6> 19S81 

§ 80.41 fimoeial reporting. 

fa) OeneraL ill Except as provided 
in paragraphs (a) (2> and (5> of this 
section* grantees will use only the 
forms specified in paragraphs (a) 
through <e> of this section, and such 
supplementary or other forms as may 
from time to time be authorised by 
OMB. for 

(0 Submitting financial reports to 
Federal agencies, or 



CIS) Requesting advances or reim- 
bursements when letters of credit are 
not used. 

it) Orantees need not apply the 
forms prescribed in this section in 
dealing with their sobgranteea. How* 
ever, grantees shall not impose more 
burdensom e requirements on subgran- 
tees* 

(3> Orantees shall follow all applica- 
ble standard and supplemental Feder- 
al agency instructions approved by 
OMB to the extend required under the 
Paperwork Reduction Act of 1980 for 
use in connection with forms specified 
in paragraphs Cb> thr jugh <e) of this 
section. Federal a^ «cies may issue 
substantive supplementary instruc- 
tions only with the approval of OMB. 
Federal agencies may shade out or in- 
struct the grantee to disregard any 
line item that the Federal agency 
finds unnecessary for its decisionmak- 
ing purposes. 

<4> Orantees win not be required to 
submit more than the original and two 
copies of forma required under thai 
part. 

(5> Federal agenc ies m ay provide 
computer outputs to grantees to expe- 
dite or contribute to the accuracy of 
reporting. Federal sganciea may 
accept the in quir ed Information from 
grantees in machine usable format or 
computer printouts Instead of pre- 
scribed forms. 

(6) Federal agencies may waive any 
report required by this section if not 
needed. 

J Federal agencies may extend the 
due date of any financial report upon 
recet'ittg a Justified request from a 
grant**. 

(b) Financial Staha Report-it) 
Form, Orantees will use Standard 
Form 289 or 268 A. Financial Status 
Report, to report the status of funds 
for all noncenstruction grants and for 
construction grants when required in 
accordance with 1 80.41 CeX2Xiii). 

(2) Accounting basis, Each grantee 
will report program outlays and pro- 
gram income on a cash or accrual basis 
as prescribed by the awarding agency. 
If the Federal agency requires accrual 
information and the grantee's ac- 
counting records are not normally 
kept on the accural basis, the grantee 
shall not be required to convert its ac~ 
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counting system but ahail develop 
such accrual Information through and 
analysis of the documentation on 
hand. 

(3) Frtguenc% The Federal agency 
may prescribe the frequency of the 
report for each project or program. 
However, the report will not be re- 
quired more frequently than quarter- 
ly. If the Federal agency does not 
specify the frequency of the report, it 
will be submitted annually. A final 
report will be required upon expira- 
tion or termination of grant support 

(4) Due dale. When reports are re* 
quired on a quarterly or semiannual 
basis, they will be due 90 days after 
the reporting period. When required 
on an annual basis, they will be due 90 
days after the grant year. Pinal re- 
ports will be due 90 days after the ex- 
piration or termination of grant sup- 
port. 

to federal Cash Transactions 
firport-~<\) form <l> Per grants paid 
by letter or credit. Treasury cheek ad- 
vances or electronic transfer of funds, 
the grantee wiU submit the Standard 
Poms 272, Federal Cash Transactions 
Report, and when necessary, Its con- 
tinuation sheet, Standard Form ma, 
unless the terms of the award exempt 
the grantee from this requirement 

<iO These reports will be used by the 
Federal agency to monitor cash ad- 
vanced to grantees and to obtain dis- 
bursement or outlay information for 
each grant f*om grantees. The format 
of the report may be adapted as ap- 
propriate when reporting is to be ac- 
complished with the assistance of 
automatic data processing equipment 
provided that the information to be 
submitted Is not changed in substance. 

(2) Forecasts of Federal cash require* 
menu Forecasts of Federal cash re- 
quirements may be required to the 
•Remarks" section of the report. 

(3) Cash in hands of subgruntees. 
When considered necessary and feasi- 
ble by the Federal agency, grantees 
may be required to report the amount 
of cash advances in excess of three 
days* needs in the hands of their sub- 
grantees or contractors and to provide 
short narrative explanations of actions 
taken by the grantee to reduce the 
excess balances. 
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(4) Frequency and due date. Orant- 
ees must submit the report no later 
than 18 working days following the 
end of each quarter. However, where 
an advance either by letter of credit or 
electronic transfer of funds la author- 
teed at an annualteed rate of one mil- 
lion dollars or more, the Federal 
agency may require the report to be 
submitted within 15 working days fol- 
lowing the end of each month. 

id) Request for advance or reim- 
bursement—ID Advance payments. Re- 
quests for Treasury check advance 
payments will be submitted on Stand- 
ard Form 270, Request for Advance or 
Reimbursement. (This form will not 
be used for drawdowns under a letter 
of credit, electronic funds transfer or 
when Treasury check advance pay* 
merits are made to the grantee auto- 
matically on a predetermined basis.) 

(2) Reimbursements. Requests for re- 
imbursement under nonconstruction 
grants will also be submitted on Stand 
ard Ftorm 270, <For reimbursement re- 
quests under construction grants, see 
paragraph (eXl) of this section.) 

<S> The frequency for submitting 
payment requests is treated in 
|80.41<bX3K 

Ce) Ottffor ~oorf and request for re 
imbursetzent /or construction pro* 
grams. <1> Grants that support con- 
struction ad* "ities paid by rehnfrurse- 
meni method. Requests for reimburse- 
ment under construction grants will be 
submitted on Standard Form 271, 
Outlay Report and Request for Reim- 
bursement for Construction Programs. 
Federal agencies may, however, pre- 
scribe the Reques for Advance or Re- 
imbursement form, specified In 
{ 80.41(d), instead of this form. 

(ii) The frequency for submitting re- 
imbursement requests is treated in 
«80.41tbx3). 

(2) Grants that support construction 
activities paid by tetter of credit, elec- 
tronic funds transfer or Treasury 
check advance, m When a construc- 
tion grant is paid by letter of credit, 
electronic funds transfer or Treasury 
check advances, the grantee will 
report its outlays to the ^Federal 
agency using Standard Form 271, 
Outlay Report and Request for Reim- 
bursement for Construction Programs. 
The Federal agency will provide any 
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necessary special instruction. Howev- 
er, frequency and due date shall be j 
governed by 1 80.4Kb) (3) and (4X < 

(Hi When a construction grant Is 
paid by Treasury check advances 
based on periodic request* from the 

grantee, the advances wiU be request- | 

ed on the form spec . fled in f 80.41(d). t 

(Hi) The Federal agency may sufcstJ- , 

tute the Financial Status Report spec- \ 

if led in S 80.41(b) for the Outlay , 

Report and Request for Reimburse* < 

nterit for Construction >*x)grams. . 

(3) Accounting basis. The accounting , 
basis for the Outlay Report and Re* 1 
quest for Reimbursement for Con- 
struction Programs shall be governed , 
by 180.41(0X2). ■ 

(Approved by the Office of Management . 
and Budget under control number 1888- 

(Authority: 20 l)AC. 3474; OMB Circular 1 
A 103) 

(S3 PR 8011 and 8087. Mar, It, 1888, is ■ 

amended at 82 FR 49143. Dec 8> 18881 J 

• stui Bftewfkm and access icqalmiietUi j 

tor records, 1 

(a) Applicability. (1) This section ap- \ 

pile* to an financial and programmatic , 

records, supporting documents, statis- ! 

ttea! records, and other records of : 

grantees or subgrastees winch are: : 

(1) Required to be maintained by the J 
terms of this park program regula- : 
tions or the grant agreement, or * 

(11) Otherwise reasonably conside red ; 

as pertinent to program regulations or [ 

the grant agreement. ■ 

(2) This section docs not apply to ! 
records maintained by contractors or 1 
subcontractors. For a requirement to ? 
place a provision concerning records in 1 
certain kinds of contract* see 
f 80.30(1X10). f 

(b> Length of retention period. (1) I 

Except as otherwise provided, records * 

must be retained for three years from f 

the starting date specified In para- c 
graph (c) of this section. 

(2) If any litigation, claim, negotia- « 

tion, audit or other action involving s 

the records has been started before i 

the expiration of the 2-year period, p 

the records must be retained unfit r 

completion of the action and resolu- r 

tion of all issues which arise from it, t 

or until the end of the regular 3-yev g 

period, whichever ts later. ti 
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(8) To avoid duplicate recordkeep- 
ing, awarding agencies may mate spe- 
cial arrangements with grantees and 
subgrantees to retain any records 
which are continuously needed for 
Joint use. The awarding agency will re- 
quest transfer of records to its custody 
when H determines that the records 
possess long-term retention value. 
When the records are transferred to 
or maintained by the Federal agency, 
the 3-year retention requirement is 
not applicable to the grantee or sub* 
grantee, 

(4) A rectpiem that receives funds 
under a program subject to 20 VAC. 
1232f (section 487 of the General Edu- 
cation Provisions Act) shall retain 
records for a minimum of five years 
after the starting date specified in 
paragraph (c) of this section, 

(c> Starting date of retention 
period— ' I) General When grant sup- 
port is continued or renewed at annual 
or other intervals, the retention period 
for the records of each funding period 
starts on the day the grantee or sub- 
grantee submits to the awarding 
agency its single or test expenditure 
report for that period. However, if 
grant support is continued or renewed 
quarterly, the retention period for 
each years records starts on the day 
the grantee submits its expenditure 
report for the last quarter of the Fed- 
eral fiscal year. In all other cases, the 
retention period starts on the day the 
grantee submits its final expenditure 
report. If an expenditure report has 
been waived, the retention period 
starts on the day the report would 
have been due. 

(2> Real property and equipment 
records. The retention period for real 
property and equipment records starts 
from the date of the disposition or re- 
placement or transfer at the direction 
of the awarding agency. 

(2> Records for income transactions 
after grant or subgrant support In 
some cases grantees must report 
income after the period of grant sup- 
port. Where there is such a require- 
ment, the retention period for t *e 
records pertaining to the earning of 
the income starts from the end of the 
grantee's fiscal year in which the 
income is earned 
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(41 t*dt*ect cosf rate proposuts, cast 
elocutions PiP**, da This PIWW 
apptte* to the following typea of docu- 
neota. and their supporting rwwte 
tndircct cost rale cnmpotrUons or pro- 
poaala, cost allocation Plus. and »W 
accounting eomp^atleiis of 
the rax* at wMcti a particular w of 
costs it cha r g e abl e touch — computer 

USSgfi L lt MJ lWt ll C l l rtto OT Composite 

fringe benefit ntm 

(i> ur submitted Jbr newt^w. U 
the proposal, plan, or otto computa- 
tion Is required to be submitted to me 
Federal Oovmrnat (or to the grant- 
ee* U> form the teste lor negotiation ol 
the rate, then the 8-rear r^cmtloo 
period lor its supporting records sUrts 
Iran the date of sacb submission. 

Ul) «ol rabmfWed /or «*potfa**m. 
If the proposal plan, or o^^wrajP*! 
tattoo ts not required to be submitted 
to the Federal Oovernmeut (or to the 
grantee) for negotiation purposes, 
then the 3-year retention period lor 
the proposa l plan, or computation sod 
its supporting records starts from end 
ol the fiscal year (or other accounting 
period) covered by the proposal, plan, 
or other computation. 

(d> Substitution of micro/Urn. Copies 
ottde by microfilming, photocopying* 
or similar methods may be substituted 
for Unoriginal records. 

te) Access to rccortU-<l) Records o/ 
omafes* and suborontee*. T»« award- 
big agency and tne Comptroller Gen- 
eral of the United mates, or any of 
their authorised representatives, shall 
have the right of access to any peril- 
neni boobs, document*, papers, or 
other records of grantees and subgran- 
tees v/hteh are pertinent to the grant* 
to order to mate audits, examinations, 
excerpts, and transcripts* 

<2> Expiration o/ right o/ access. The 
rights of access in this section must 
not be limited to the required reten- 
tion period but shall last as long as the 
records are retained. 

it) Restrictions on pub&c access. 
The Federal Freedom of Information 
Act ib VAC. &S2) does not apply to 
records Unless required by Federal. 
State, or local law, grantees and sub- 
granteea are not required to permit 
public access to their records. 



(Amoved by the Office of Management 
mA Budget under control number 1880- 
0811) 

(Authority: SO VS.C H?4; OMB Circular 

a-iod 

m PS 8011 ana 8081, Mar. 11, IMS, m 
amended * 88 FR 8078. Mar. 11. 1888; » 
m 48148, Doc. 8. 18881 

I8MS Bsfbwsmeat 

Cm) Bmnedses Jbr mme omphonce , If a 
grantee or subgrantee materially fails 
to comply wish any term of an amid, 
whether stated In a Federal statute or 
regulation, an asrerince, in a Stat* 
plan or application * notice of award, 
or elsewhere, the awarding agency 
may take one or more of the following 
actions, aa appropriate in the circum- 
stances: 

ID Temporarily withhold cash pay* 
menu pending correction of the tfefi- 
dency by the grantee or subgrantee or 
more severe tmf orcement action by the 
awarding Prfency. 

18) Dtsfetow (that Is, deny both use 
of funds and matching credit for) an 
or part of the cost of the activity or 
action not in compliance, 

(8) Wholly or partly suspend or ter- 
minate the current award for the 
grantee's or subgranteo'a program, 

(4) Withhold further awards for the 
program, or 

(5) Take other remedies that may be 
legally available 

(b) Hearing appeals, In taking an 
enforcement action, the awarding 
agency will provide the grantee or sub- 
grantee an opportunity for such hear- 
ing, appeal or other edmim^ rative 
proceed** < to which the grantee or 
eubgrant* - is entitled under any stat- 
ute or % ulation applicable to the 
action involved. 

icy Effects ©/ suspension and termi- 
nation, Costs of grantee or subgrantee 
resulting from obligations incurred by 
the grantee or subgrantee during a 
suspension or after termination of an 
award are not allowable unless the 
awarding agency expressly authorizes 
them in the notice of suspension or 
termination or subsequently. Other 
grantee or subgrantee costs during 
suspension or after termination which 
are necessary and not reasonably 
avoidable are allowable if: 
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II) The cost* result from obligations 
which mare property incurred by the 
grantee or subgrantee before the ef- 
fective date of suspension or termina- 
tion, are not in anticipation of it, and, 
in the case of a terminal ton, are non- 
cancellable, and, 

(8) The costs would be allowable if 
the award were not suspended or ex- 
pired normally at the end of the fund- 
ing period in which the termination 
takes effect 

cd} Ret o flofisMp to debarmeaf end 
suspension. The enforcement re med ies 
Identified in this section. Including 
suspension and termination, do not 
preclude grantee or subgrantee from 
being subject to "Debarment and Sus- 
pension'* under E.O. 13549 (see 
180*35). 

(Authority: SO UJ&X, 8474; OMB Circular 
Mr 1881 

88044 TermiaatioD for cosvtnianmw 

Except as provided in 1 80.48 awards 
may be terminated in whole or In part 
only as follows: 

(a) By the awarding agency with the 
consent of the grantee or subgrantee 
in which case the two parties shall 
agree upon the termination condi- 
tions, including the effective date and 
in the case of partial termination, the 
portion to be terminated, or 

<b> By the grantee or subgrantee 
upon written notification to the 
awarding agency, setting forth the 
reasons for such termination, the ef- 
fective date, and In the case of partial 
termination, the portion to be termi- 
nated. However, if, in the ease of a 
partial termination, the awarding 
agency determines that the remaining 
portion of the award will not accom- 
plish the purposes for which the 
award was made, the awarding agency 
may terminate the award in its entire- 
ty under either 180.48 or paragraph 
<a> of this section. 

(Authority: 20 UJS.C. OT4; OMB Circular 

Sufrpcri P After the Orunl 
Requirements 

S8&58 deacon* 

(a) General The Federal agency will 
close out the award when it deter- 



mines that an applicable administra- 
tive actions and ail required work of 
the grant has been completed. 

(b) Report*. Within 80 days after the 
expiration or termination of the grant* 
the gra ntee m ust submit all finan cial 
perfor mance, and otter reports re- 
quired as a condition of the grant. 
Upon request by the grantee. Federal 
agencies may extend this timeframe. 
These may include but are not limited 
to: 

(1) Final performance or progress 
report, 

(8> Financial Status Report i&F J6\?> 
or Outlay Report and Request /or Re* 
imburswHcnt for Construction Pro- 
grams ISF-Z11) (as opptieabtex 

(3) Final regueu for payment <Sf- 
*f9)iifappUcattiel 

(4) Invention dtsdosure Of appHca- 
8ffX 

(51 FederolljKHOtted property report- 
In accordance with | WJttlih a grant- 
ee mist submit an inventory of all fed- 
erally owned property (as distinct 
from property acquired with grant 
funds) for which it is accountable and 
request disposition instructions from 
the Federal agency of property no 
longer needed. 

(c> Cost adjustment The Federal 
agency will, within 90 days after re- 
ceipt of reports in paragraph (b) of 
this section, make upward or down- 
ward adjustments to the allowable 
costs. 

id) Cash adjustments, tl) The Feder- 
al agency will make prompt payment 
to the grantee for allowable reimburs- 
able costs. 

(2) The grantee must Immediately 
refund to the Federal agency any bal- 
ance of unobligated (unencumbered) 
cash advanced that to not authorised 
to be retained for use on other grants. 

(Approved by the Office of Management 
and Budget raider control number 1880- 

esm 

(Authority 30 UAC 8474; OMB Circular 
A 102) 

158 PR 8071 and 8087, Mar. 11, 1888, as 
amended at 83 FR 48148, Dec 8. 1888) 

88031 Later rfitaftorattt* and edjast- 
meat* 

The eloseout of a grant does not 
affect: 
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(a) The Federal agency* right to dis- 
allow costs and recover foods on the 
basis of s later audit or other review; 

(b) The grantee's obligation to 
return any funds due as a result of 
later refunds corrections, or other 
transactions; 

<e) Records retention aa required in 
1 60.42; 

(d) Property management require- 
ments in ft 80.31 and 80.32; and 
te> Audit requirements in 1 

(Authoritr SO UAC. «74; OMB CircttJv 
A- 1031 

98&S2 Collection of immn due. 

<a) Any funds paid to a grantee in 
ea cese of the amount to which the 
grantee is finally determined to be en- 
titled under the terror of the award 
constitute a debt to the Federal Gov- 
ernment. If not paid within a reasona- 
ble period after demand, the Federal 
agency may reduce the debt by: 

(!) Making an admtetraUve offset 
against other requests for reimburse- 
menta, 

<2> Withholding advance payments 
otherwise due to the grantee, or 

(3) Other action permitted by law. 

(b) Except where otherwise provided 
by statutes or regulations, the Federal 
agency will charge interest on an over* 
due debt in accordance with the Fed- 
end Claims Collection Standards (4 
era Ch. m The date from which in- 
terest is computed Is not extended by 
litigation or the filing of any form of 
appeal 

Subpart I— inlWaflMnt {fUtwrvwdJ 



Ammo? to Past 80— Atott Rsuotbe- 
usam nut State ahb Local Ooverh- 
nsm 

1, Purpose, This appendix b tented pursu- 
ant to the Single Audit Art Of 1964. Pub* L. 
Eg-SOS. It establishes audit requirements for 
State and local governments that receive 
Federal aid. and defines Federal responsibil- 
ities for implementing and monitoring those 
requirement*. 

r Folic* The Single AwBt Art require* 

theronewmr 

a. Slate or local governments thai receive 
1300,000 or more a year in Federal financial 
tfwftfffft"** shall have so audit made In ac- 
cordance wUh this appendix. 
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b, Slate or local gof ern ment s that receive 
between msm end sig&ooo a year shall 
nave an audit matte hi accordance with this 
appendix, or m acc ord a n c e with Federal 
tews *ad regulations governing the pro- 
ay asag they participate >n. 

c mate or local governments that receive 
toss than $SSv000 a year shati be exempt 
from compliance with the Act and other 
Federal audit rrnxubrmenta These male 
and meal governments shag be gove r ned by 
audit requirements prescribed by SUle or 
local few or regulation. 

± Nothing m this nsmgntph eaempte 
Kate or local g o v e rnm ents f rum maintain- 
tog rrconts of Federal financial assistance 
or from providing access to such records to 
Federal agencies, as provided for in federal 
law. including 34 CPR Part 74. 

S. DtfinitUM For the purposes of this ap- 
pendix the f oBowing definitions from the 
Single Audit Act apply: 

a. "Cognisant agency" means the Federal 
agency assigned by the Office of Manage- 
ment and Budget to carry out the responsi- 
bilities descJibed m paragraph 9 of this ap- 

pfftflK, 

b. "Federal financial assistance" means as- 
sistance provided by a Federal agency tn the 
form of grants, contracts, cooperative agree- 
ments, loans, loan guarantees, properly, in- 
terest wthsfrttea. insurance, or direct appro- 
priations, but does not include direct Feder- 
al cash Mp****"-* to individuals. It includes 
awards received directly from Federal agen- 
cies, or indirectly through other units of 
mate and local governments, 

c. "Federal agency"* has the same meaning 
as the term "agency" m section 651(1) of 
Tltie 5, Unfiled States Code, 

& ''Generally accepted accounting princi- 
ples" has the meaning specified m the gen- 
erally accepted government eduiting stand- 
ards. 

e. Ocneran? accepted government audit- 
ing standards" means the Standard* For 
AwhU of QovemmsKi Organisations, Pro- 
owns, Activities and Function*, developed 
by the C^mptrouer Oeneral. dated Febru- 
ary 27. •sal. 

f . "Independent auditor" means"* 

(I) A mate or local government auditor 
who meets the Independence standards 
specified m general}/ accepted government 
auditing standards; or 

<2> A public accountant who meets such 
independence standards. 

g. -Internal controls" means the plan of 
organisation and methods and procedures 
adopted by management to ensure that: 

(I) Resources use is consistent with mav 
regiriatkms, and poUrtcy; 

<2> Resources are safeguarded against 
waste, toss, and misuse, and 

C3> Reliable data are obtained, main- 
tained, fairly rf<scJos4 d in report*. 
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h, "Indian tribe*" means any Indian tribe, 
band , nations, or other organised group or 
community, mmtsdlng any Alaskan native 
village or regional or village corporations (as 
defined m, or established under, the Ate* 
kan Native Churns Settlement Act) that is 
nieogmaed by the United States as eligible 
for the special programs and services pro- 
vided by the United States to Indians be- 
cause of their status as Indians. 

I. 'Local government" means any unU of 
meal government within a State, mctudtng a 
county, a borough, municipality, any. town, 
township, parish, local public authority, spe- 
cial district, school district, Intrastate dis- 
trict, council of governments, and any other 
Instrumentality of meal government. 

y 'Major ftederal Assistance Program," as 
defined by Pub. 1* 9*403. is described in 
the Attachment to thk append!*. 

k Public accountant*" means those mdl- 
vidua!* who meet the Qualification stand- 
ards included in generally accepted govern 
ment auditing standards for personnel per- 
forming government audits. 

1. "male" means any mate of the United 
States, the District of Columbia, the Com- 
monwealth of Puerto Rico, the Virgin Is* 
lands, Onam, American Samoa, the Com- 
monwealth of the Northern Mariana Is- 
lands, and the Trust Territory of the Pacific 
l&lanas, any mstramentalit? thereof, and 
any multi-State, regional, or Interstate 
entity that has government functions and 
any Indian tribe. 

m. "SubrecipJent" means any person or 
government department, agency, or estab- 
lishment that receives Federal financial as- 
sistance to carry out a program through a 
mate or tceal government, but does not In- 
clude an individual that Is a beneficiary of 
such a program A stmreeipfent may also be 
a direct recipient of Federal financial assist- 
ance. 

4. grope of audit The Single Audit Act 
provides that: 

a. The audit shaU be made by an inde- 
pendent auditor to aceuroanee with general- 
ly accepted government auditing standards 
covering financial and compliance audits. 

tx The audit shah rover the entire oper- 
ations of a Stale or Iocs) government or, at 
the option of that government. It may cmer 
departments, agencies or establishments 
that received, expended, or otherwise ad- 
ministered Federal financial assistance 
during the year. However, If a State or local 
government receives £25.000 or more In 
General Revenue Sharmg Funds In a fiscal 
year, it shall have an audit of its entire op- 
erations, A series of audits of individual de- 
partments, agencies, and establishments for 
the same fiscal year may be considered a 
single audit. 

c. Public hospitals and public colleges and 
universities may be esemded from State and 
meal audits and the rr^iuirementa of this ap- 
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penmn. However. If such entitles am ex- 
cluded, audits of these entitles shaU be 
made m eee ordanee with statutory require* 
meats and the provisions of 34 GFR Bart 74. 

d. The auditor shaU determine whether. 

(1) The financial sta tem e n ts of the gov- 
ernment, department, agency or establish- 
ment present fairly its financial position 
and the results of its financial operations hi 
accordance with generally accepted account* 
Ing principles; 

<8> The organisation has Internal account- 
ing and other control systems to provide 
reasonable assurance that it h managing 
Federal financial assistance programs in 
compliance with applicable laws and reguta- 
Uons; and 

<3> The organisation has complied with 
laws and regulations that may have materi- 
al effect on Its financial statements and on 
each major Federal assistance program 

& Freouency of audit Audits shaU be 
made annually unless the mate or local gov- 
ernment has. by January 1. 1087, a const if u- 
Uonal or statutory requirement, for teas fre- 
quent audits. For those governments, the 
cognisant agency shall permit biennial 
audita, covering both years. If the govern- 
ment so renuesta It shall also honor re- 
quests for biennial audits by governments 
that have an administrative pohey calling 
for audits less frequent uan annual, but 
only for fiscal years beginning before Janu- 
ary 1, 1SSV. 

6, internal eonffoJ and compliance re- 
rfeauL The Single Audit Act requires that 
the Independent aumtor determin e and 
report on whether Uk- organisation has in- 
ternal control systems to provide reasonable 
assurance that a to managing Federal assist- 
ance programs in compliance with applica- 
ble laws and regulations, 

a. internal control ttotra In order to pro- 
vide this assurance the auditor must make a 
study and evaluation of internal control sys- 
tems used m administering Federal assist- 
ance programs. The study and evaluation 
must be made whether or not the auditor 
Intends to place reliance on such systems. 
As part of this review, the auditor shall: 

ii> Test whether these internal control 
systems are functioning to accordance with 
prescribed procedures. 

<2> Examine the recipient's system for 
monitoring subreelplents and obtaining and 
acting on subreclpient audit reports. 

b> Comptitmct remem The law also re- 
quires the auditor to determine whether the 
organisation has complied with laws and 
regumtlons that may have a material effect 
on each major Federal assistance program. 

til In order to determine which major 
programs are to be tested for compliance. 
State and meal governments shall identify 
in their accounts all Federal funds received 
and expended and the programs under 
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which tfcey were rooehwd. *Wus shall inchitfe 
funds received directs from agen- 
cies tad through otter State and tocal gov- 
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and restiliHione that apply to 



it) The review mart Incha* the 
and testing of ft wpwitt ttw wwr of 
dum from each mate Federal assistance 
program. The seisctioa Bad testing of trumv 
a ct torn shaB be bated on the auditor's pro- 
fpisional jwf g"** 8 ^ oonddenot such fsctors 
as the amount of es^xxhturc* for the pro- 
gram and U»e tedtrtdwd aa*rds; U» «^ 
neaa of the program or change* to ttsoonfli- 
Uotm prior exnerieoce with the praaram, 
particularly as repeated in sudtts and other 
evaluation* <ea~ rnsprrtion* p roararo r o^ 
vk-wa); the extent to wtridi the proyrmm 
carrted out through subrechjtents; the 
extent to which toe PW»mj^i? 
goods or services; the level to which the pro- 
gram Is already subject to progra m revie ws 
oTother forms oi Jn^^S^^ 0 ^^ 
the ideqaaey of the controls for ensuring 
compliance; the expectat^n •^^ enc *f; 
lack of adherence to the applicable taws and 
mutations: and the potential Impact of ad> 
verve finding*. . ^ s _ 

lai In making the tent of transaction*, the 
auditor shall determine whether; 
—The amounts reported as expenditures 

were for eiiowafcieserrtces. and 
-The record* show thai those who received 

services services or benefits were ehgime 

to receive them* 

(b) In addition to transaction testing, the 
auditor shall determine whether: 
-Matching reootremenu, levels of effort 

and earmarsin* Umttatlons were met. 
-Federal financial reports and claim* for 
advance* and reimhursements contain in- 
t omatton that Is aupportrd by the books 
and /ecord* from which the haste financial 
statements have been prepared, and 
-Amounts claimed or used for sutfehing 
were determined m a ccor da n ce with 34 
CFR Part ?4, Appendix C "Principle* for 
Determining Oust* Applicable to Orsnu 
«nd Contracts with State and Local Gov- 
ernments," and 34 CFR Part H. Subpart 
O. -Cost Sharing or Matching, 
(c) The principal compliance re^arement* 
of the largest Federal sid programs may he 
ascertained by referring to the Compliance 
Supptemmt for 8ingt* Audits o/ Stole and 
Local Government* issued by OMB and 
available from the Government Pruning 
Office, For those programs not covered in 
the Compliance 8m&*menU \te*a*itt 
may ascertain compliance remnfff&ents by 
f^searchina the statue*, regulations* and 
agreements governing todJvMtoaJ propam 

cg> Transaction* related to oU*cr rewaj 
assi stance programs that are selected hi 
connection with eaammathms of financial 
statementa and evaluations of internal con- 
trols shall be tested lor compliance wffe 



9 Js^jsrlpuTafi State or local 
mcnts that reeohw Inderal ftnaiieial as***- 
ance and provide m&o or more of tt in a 

nioaJyes^toasuhreeipientaha^ 

a. detertntne whether State or local subre- 
dpimii have met the audit requirements of 
tins appendix and whether sobrceipient* 
covered by M OTt Part n have met the re- 
Qiiirement* of that part. 

h. determine whether the suhteemte nt 
soenl FVderai nxr******^ funds provtoeo » 
anMrmmeo wtth appneahk taws and regular 
tkma. This may be ateomphshed by review* 
mg an aantt of the snhreciptent made toae- 
cordanee wtth tins anpendht, 94 CFR Part 
T4, or throurh other means <*4U program 
reviews? if the swbreeiplent has not yet had 



c ensure that approprtate oorrecUve 
action is taken within six months after re- 
ceipt of the audit report hi nistancea of non- 
ecoiplisncc with Federal aws and regula- 
tions; 

d. consider whether suhrecipJent auntts 
necessitate adiustment of the recipient's 
own records! and 

e* remnre each sutuwe^nent to permit in- 
oependenl auditors to have access to the 
records and financial statements as neces- 
sary to compJy with this appendix, 

& Relation Co ofhrr endif rtouiftmenU 
The Stngte Avtfit Act provides that an sudn 
made in aosordancs wtth this appendix shall 
be in tteu of any financial or ttoanclaJ conv 
pUanee audit resouired under indfvidusi Fed- 
eral assistanee pjngrains. To *he extent that 
a single audit provides Inderal agenctes 
with taformation and assura nc e* need 
to carry out their overaS respons gmjthn , 
they shall My upon and use such informa- 
tmn. However, a Federal agency shell make 
any addttlonal audits ^ hteh are necessary to 
carry out its responsibilities under Federal 
taw and restitution. Any artrtttionai Federal 
aud^ effort shnH be phumed and carrted out 
m such a way a* to a voto dupheatioa. 

a. The provisions of this appendix do not 
tamlt the authority of Feders! agencies to 
make, or contract for audits and evaluations 
of Federal ftojadal assistance jungrams, 
nor do they unit the authority of any We4* 
era! agency Impecsor General or other Fed- 
era! and* official 

b. The provtrfons of this appendix do not 
authortoe any State or iocs! *>r*rT*n™t or 
anhreeiptent Ltercof to constrain Federal 
agencies, m ant manner, from carrying out 
additional audfca 

c. A Federmi agency that makes or con- 
tracts for atnmt m addition to the audits 
made by redpiei te pursnant to this appeo- 
dix ■hall, consistent with other appHoafale 
laws and tcftilsJLon*. arrange lor fundmg 
the cost of such nhflttonal audita. Such aa> 
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d^mnaJ audits 
emnry audits, 



nd efC- 

program result audita, and 



B. Csnsdsnnf opsncv ?mpon$i9&Uto*. Th* 
Single Audit Act provide* for cognisant Fed> 
eral s^e nc ies to oversee the ImplenientaUpn 
of una a npend ta. 

^a. T^C^^c^^fa^g^ct anU^toftret 

their subdivision* and larger local govenv 
meiHs and their suhdrvi^ons. Other Federal 
agencies may participate with an assigned 
oognmant agency, in order to fulfill the cog- 
nhuutt r osi x m js iMshs ML Smafler governments 
not assi gned a cognisant agency will be 
under the grneral ove r sigh t of the Federal 
agency that provide* them the most funds 
whether directly or indirectly. 

b. A co gni s a nt agency shall have the fol- 
lowing responsm&Ucs: 

it) Ensure that sndtts are made and re* 
ports are rece ive d to a timely manner and an 
accordance wtth the reouuwments of this 
appendix. 

f 2) Provide technical advice and ttaisou to 
State and meal governments and independ- 
ent auditors 

t3> obtain or make quality control reviews 
of selected audita made hy fmn-rVdenU 
audit onrsjussttons. and provide the resuKa, 
when appropriate, to other Interested orgs- 



<4> Prosaptly inform other affected Feder- 
al agencies and appropriate Federal law en- 
forcement officials of any reported illegal 
acts or Irregutsrittes. They should siso 
inform State or local say enforcement and 
prosecuting authorities, if not advised by 
the recipient, or any violation of law within 
their >urisdictiou» 

<S> Advise the recipient of audita that 
have been found not to have met the re- 
Quireroents set forth to this appendix. In 
such instances, the recipient wiU he expect- 
ed to work with the auditor to take correc- 
tive action. If corrective action is not taken, 
the cognisant agency shall notify the recipi- 
ent and Federal awarding agencies of the 
facts and make recommendations for follow - 
up action, Major inadequacies or repetitive 
substandard performance of independent 
auditors shall be referred to appropriate 
professional bodies for disciplinary action. 

16) Coordinate, to the extent practicable, 
audits made by or for Federal agencies that 
are in addition to the audits made pursnant 
to this appendix, so that the additional 
audits build upon sueh etsdlts. 

(?) Oversee the resolution of audit find' 
tngs that affect the programs of more than 
one rwncy. 

10. ftieooi act* or irregularities. U the 
auditor becomes aware of illegal acts or 
other iiTegulariiies, prompt notice shall be 
given to recipient nsatiagement officials 
above the level of invuivement iSee also 
paragraph llfaxS) below for the auditor's 



reporting rcxsxsnsfbt&ies.) The l e clpseiiU In 
turn, shag promptly notify the cognfiani 
agency of the illegal acts or Irosgsdarftlea 
and of pjtmosed and actual atttffm. If any. 
megal act* and irregularities include sueh 
matters as oonfhets of interest, falsification 
of records or reports, and moApnroprhttions 
of funds or other assets. 

XL Awta Report*. Audit reports must be 
prepared at the completion of the audit. Re- 
ports serve many need* of State and local 
governmeota as weB as meeting the reouire- 
ments of the Stags* Audit Act. 

a. The audit report shall stale that the 
atast was made in accordance with the pro- 
visions of this snpeaOUL The report shaB be 
made up of at toast: 

<1> The auditor's report on ftnanctai state- 
ments and on a schedule of fVderat asatst- 
anee: the financial statements; and a sched- 
ule of Federmi sassUanoe. showing the total 
exnen&tttres for each Federal assistance 
program as Identified in the Cotoiog o/ JW~ 
eral DomeUte 4*sisfaace Federal programs 
or grants that have not been assigned a 
catalog number shall be Identified under 
the caption "other Federal assistance.' 4 

tZ> The auditor's report on the study and 
evaluation of internal control systems must 
identify the orgsnnartmn's significant inter- 
nal accounting controls, and those controls 
designed to provide reasonable assurance 
that Federal programs are being managed 
in compliance with laws and regulations. It 
must also identify the controls that were 
evaluated, the control* that were not evalu- 
ated, and the material weaknesses identified 
as a result of the evaluation. 

*9> The auditors report on compliance 
containing: 

—A statement of positive a&iurance with re- 
spect to those items tested for compliance, 
including conrpli t ice with taw and reguhv 
Ueos pertaining «o financial reports and 
claims for advances and reimbursements; 

—Negative assurance on those items not 
tested; 

—A summary of an instances of noncompli- 
ance: and 

—An identification of total mounts Ques- 
tioned, if any. for each Federal assistance 
award, as a result of mmcumpilsnce. 

b. The three parts of the audit report may 
be bound into a single report, or presented 
at the same time as separate documents. 

c. All fraud abuse, or Illegal acts or Indies 
turns of such seta, including all Questioned 
costs found as the result of these acts that 
auditors become aware of. should normally 
be covered in a separate written report sub- 
mitted In accordance with paragraph lit 

d. in addition to the audit report the re- 
cipient shall provide 'comments on the find- 
ings and recommendations m the report, in 
eluding a plan for corrective action taken or 
planned and comments on the status of cor- 
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«u The rcperta be n^™^;™ JJ* 
the am or local pnbne J* 

Of UMttKm. _ 

f 1m a OCO fdaPOg Willi m - 

luiuiimcTil awBl cuadmrct*, report* cta« 
bei ntettted by the uOtar to the orgaatto- 
£JT«5ited and to Lbor teqitifiM or «- 
££*J*ethe audit, to «dd»tai. 
Sit^ aobna* eotfe* of tbeiepertato 

«cTb Mem department "Jf»%J?i? 

^^ImrtW U»e» Federal »- 

vHbtn SO days after th* compleUoii « *» 
audttTbut no later than one m« 

period h agreed to with the eofnwm 



"Ttucjpiatts at more than tlflMW to 
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Um office of Management and BuiUW- Tlw 
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noDh ft, the mtnimnt agency ihnB be re- 
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.UCto Federal agency «W SJ^LSTSt 
billly of the rertpimt and that *«««*.. ™ 
tmate arrangement* may he made mi 
case-by-caw basis by agreement among the 

"^SoSSTSaU he made gthte £ 
mSaftrr receipt of "* report *the 
lateral departments and agency Cdttk 
SvTSShmriiottJd proceed as rapidly as po» 

AvdU uiortoopffi and report*. Work- 
p*£rfa^ KS l Sll ***^J"£ 

Jmntm*^ of three years J«*?J£t ^ffj? 

audn report, unl f» the eudttor * 
^^TEgby the ^S^aX^f 
extent the retention period. Audit ™' 
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pendtxHiw allowable eh(W» to **** 



for 
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10. Auditor StteeHan, In omnfmi for 
si^m b^bs Stote end toesl ********* 
akan foflow U» pr ocurem e nt stondords pre- 

SSnen? Stondoroo." The otd^dores^^ 
^t^S wnUe reclpknto ore e^oo^edto 
ISirtolo tntemnremeaUl oo^eeinento for 

A** to deterwtne whe^H •oirfa^ 
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^P^SeX»J^^^ 

of sue!} intertevemmenUI tP^Mto iff 

reootred oy Stole sUtntes te^. ot^at serr- 
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8moU oodft firmo ond ^ SSl^SSS 
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tog steps to forlhtr this oooi: 

t Asswre thot sn«Ul oodH flnne and ou^Bt 
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fprftiute !«rttelpoi5n 
.ad audit f *nna 

cjjjly snd ecorwiniemay insodvantafed lno> 
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er ftr«»oeini>et4no for *^J£*****^ 
to attneositroet ortth smeU audit firms and 
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OfHis) 9§ S#crolsjry f Bd o^ ftf on 

audit firms owned and oo&troHed hy soctally 
and eoonomitm&y o^sadvantooed IndhfstaolB. 

d. ^courace eomrecilftf with small audit 
firms or audit firms owned and controlled 
by ««>***^»y and eoononal eaBy djeathrantoged 
in«vWimte which have trod^lenaHy audited 
government programs and, in such cases 
where this is not possihk. assure that these 
firms are ahreo conskferation for audtt aob- 
contracittsj opportunKles. 

€~ sfei^fa^mTo^C^ OOStw^Tss^Cwa^ftf V^^^i CQJSs90*a^Li* 

urns of small am&t firms as desertoed m 
paraaraph (a) above when a contract te loo 
large for an Individual small audit firm or 
audit firm owned and controlled by socially 
and ecoromically disadvantaged mmvJduais. 

t. Use the servteee and assistance, as ap- 
propriate, of such organisations as the 
8ms n Business AdinimaUation. m the solid- 
tattoo and uUhaaUon of small audit firms or 
audit firms owned and controlled by socially 
and economically disadvantaged indlvkfuats. 

AnACMMnf tO APfWMX 

Definition of Major program 04 
Provided in Pub, U 

"RiaioT PHteral Assistance Program,^ for 
Stale and local awrernmenta having federal 
assistanee expenditures between f 100.000 
and 1100^00,000, means any program for 
which Federal expe^htures during the ap» 
plteahle year exceed the larger of I3OO.0O8, 
or 3 percent of such total expenditures. 

Where total expenditures of Federal as- 
sistance exceed $ 1001000,000, the following 
criteria apply? 
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fAXX SI — GifHtAL EDUCATION 
PROVISIONS ACT — BiKMTCfMNT 

Sewpse^ A^^^Keooesl Pesvlslews 

Sec 

81.1 Purpose. 
812 DefmHiona 



fitU 

Sec 

81.3 JurtsdSetms of the Office of Admtma- 
trative taw Judam 

81.4 Membership and assignment to eases. 
81 A Antnortty and reepoi**outty of an Ad- 

ministratrve l^w Judge. 
81.6 Hearing en the record. 
81.? Non-party parttelpatton. 
8U Repfftgantation 
81 J Le cmtion of proceedings. 
81.10 fix parte communication*. 
8111 Motions. 
81.18 Piling requirements. 

61.13 Mediation. 

61.14 Setttomeni negotiations* 
81.18 Evidence. 

81.18 Discovery. 
81.1? Privileges. 

61.18 The record. 

81.19 Costs and fees of parties. 

9wnnexe MeaHoys fee aacavwfy of 8oasls 

6L30 Basis for recovery of f)ind* 

81.21 Measure of recovery. 

61.22 Proportionality. 

61.23 Mitigating circumstsnces, 

81.24 Nottee a of ensaUowance decision, 
81.36 Reduction of claims. 

81.26 Compromise of claims under General 
Education Provisions Act 

81.27 Application for review of a disallow* 
ance decision 

81.28 Consideration of an application for 
review, 

81.29 Submission of evidence. 

61.30 Burden of proof. 

81.31 Initial decision. 

81.32 Petition for review of an Initial deci- 
sion. 

81.33 Review by the Secretary. 

81.34 Pinal decision of the Department. 

81.35 CoUection of claims. 

Arrwrotx to Furr 81— Illostsjotox* or 

PBOHttttOBALfTY 

Atmfoarry: 20 UAC. 1221e-6<aXU 1234 
12341, 3474<ax unless otherwise noted. 

Sotnrca: 64 FR 10612. May 6. 1880, unless 
otherwise noted. 



S u bp a rt A — Gwrtwro! Provisiona 

881.1 Purpose. 

The regulations in this part govern 
the enforcement of legal requirements 
under applicable programs admlnfe* 
tered by the Department of Education 
and implement Part £ of the General 
Education Provisions Act (GEPA). 

lAuthority: 20 VAC. 122ie-3.aKU 
!234<fMUS4?4<al) 
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9*1.1 Pffhrttto w- 

The foUowtng deftaittons apply to 
the terms used In this part: 

jdattettrotti* Law /adpe 
Bam » Judge appointed * ^ Secre- 
tary in accordance with section 461 (to) 
and (Oof OSPA. 

AppHce&t program means any nro- 
gnm for which the Secretary otggy 
cation baa aitalnistrative nywritoU- 
fty. except ft pfogm authorised by— 

(ft) The Higher Education Ad of 
1988. as amended; 

(b> The Act of September 80* its© 
(Pub. U 874. 8 1st Congress X, as MW» 

^eMPhe Act of September 88, 188© 
(Pub. U 818. 81st Congress), as amend* 
ed. 

Department means the United 
States Department of Education 

XHwflogonee deeirion p * g * a * e 
c&an of an authorized Departmental 
official thftt ft ledptent i^J^™ 
funds because It made an expenditure 
of funds that was not allowable orj oth- 
erwise failed to discharge Its oWfca* 
Hon to account properly for funds, 
Such ft decision, referred W 
Uminary departmental decision in 
section 482 of OEPA, is sublet to 
review by the Office of Administrative 
Law Judges. 

parry means either of the following: 

(a) A recipient that appeals a deci- 
sion. _ 0 

(b) An authorised Departmental of- 
ficial who issues a decision that Is ap- 
pealed. 

Recipient means the recipient of a 
grant or cooperative agreement under 
an applicable program. 

Secretary means the United States 
Secretary of Education. 
(Authors 20 U SC mie-*»xi>: 1234 cb>> 
4c"w^(Kir. 12*4wa«ln 1234i:34?4<a» 

3»U JwJsdftriiM of tiie Oflk* of Admit*- 
Jdntffe* Law Judge*, 
(a) The Office of Administrative 
Law Judges (OALJ) established under 
section 481(a) of GEPA has Jurisdic- 
tion to conduct the foitowlng proreed- 
ings concerning an applicable pro- 
gram; , 
U> Hearings for recovery of funds, 
<2) Withholding hearings, 
(8) Cease and desist hearings. 



<b) Hie OAU ftlso has JurtsdteOop 
to contfoct other proceedings designat- 
ed by the Secretary. If a l^ncwtog w 
class of proceedings Is so designated, 
the Department publishes * notice of 
the designation in the Ftaoat, fttonv 



tAeUMftty: 8 UAC 884, 30 VAC 1884(a)) 
ISM MwlUffMp and w stg amto * te 

(ft) The Secretary appoint* Adminis- 
trative Law Judges as members of the 

Cb> The Secretary iwj^s one of 
the members of the OAU to be the 
chief judge* The chief Judge is reapon- 
aibie for the efficient and effective ad- 
ministration of the OAU. 

(c) The chief Judge assigns id AU 
to each case or class of cases wtuun 
the Jurisdiction of the OAU, 

(Authority: 90 DB.C. ISSIe^aKlX 1284 <b> 
and(c),»4t4Ca)) 

881.8 Aotfcorfty and itspem****** «f 
Adminiiindi** Lav Jodfe, 
<a> An AU assigned to a case can- 
ducts a hearing on the record. The 
AU regulates the course of the pro- 
ceedings and the conduct of the par- 
ties to ensure a fair, expeditious, and 
economical resolution of the case in 
accordance with applicable law. 

(b) An AU is bound by all applicable 
statutes and regulations and may nei- 
ther waive them nor rule them invalid. 

(c) An AU is disqualified in any case 
in whhrh the AU has a substantial in- 
terest, has been of counsel, is or has 
been a a ateriai witness, or is so relat- 
ed to or connected with any party or 
the parly's attorney as to make it im- 
proper for the AU to be assigned to 
the case. ^ 

tdH 1) An AU may disqualify him- 
self or herself at any time on the basis 
of the standards in paragraph (c) of 
this section. 

c2> A party may file a motion to dis- 
qualify an AU under the standards in 
paragraph (c) of this section. A motion 
to disqualify roust be accompanied by 
an affidavit that meets the require- 
ments of 8 U-S.C. 556(b) Upon the 
filing of such a motion and affidavit, 
the AU decides the disqualification 
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matter before proceeding further with 
the i 



(Authority: ft U AC. 8SSf ** 29 VAC 133Ie~ 
Sta*l>; 1334(d), <fxi>, tad (jMlfc 8474(a)) 



0814 



as the iMofdk 



(a) A hearing on the record Is a proc- 
ess for the Crrderly presentation of evi- 
dence and argument by the parties. 

(b) Except as otherwise provided in 
this part or hi a notice of designation 
under 1 81.3(b), an AU conducts the 
hearing entirely on the basis of briefs 
and other written submissions unless— 

(1) The AU determines, after re- 
viewing afl appropriate submissions, 
that an evidentiary hearing is needed 
to resolve a material factual issue in 
dispute; or 

(2) The AU determines, after re- 
viewing all appropriate submissions, 
that oral argument Is needed to clarify 
the issues in the case. 

(e) At a party's request, the AU 
shall confer with the parties hi person 
or by conference telephone call before 
determining whether an evidentiary 
hearing or an oral argument is needed. 

{Authority: S UAC. 5561 20 VB C i221e~ 

SSL? Non-party participation. 

ta> A person or organisation, other 
than a party, that wishes to partici- 
pate in a case shall file an application 
to participate with the AU assigned 
to t he case, The application must— 

U) Identify the case in which par- 
ticipation is sought; 

(2) State how the applicant's inter- 
est relates to the case; 

(3> State how the applicant's partici- 
pation would aid In the disposition of 
the case; and 

<4) State how the applicant seeks to 
participate. 

ib) The AU may permit an appli- 
cant to participate if the AU deter- 
mines that the applicant's participa- 
tion— 

(1) Will aid in the disposition of the 
cast*; 

(2) Will not unduly delay the pro- 
ceedings; and 

(3i Will not prejudice the adjudica- 
tion of the parties' rights. 



(e) If the AU permits an applicant 
to participate, the AU permits the ap- 
plicant to file briels, 

(d) (1) In addition to the participa- 
tion described hi paragraph (c) of this 
section, the AU may permit the appli- 
cant to participate in any or aB of the 
following ways: 

(I) Submit documentary evidence, 

(ti) Participate hi an evidentiary 
hearing afforded the parties. 

(ill) Participate in an oral argument 
afforded the parties. 

(8) The AU may place appropriate 
limits on an applicant's participation 
to ensure the efficient conduct of the 
p«M*MMtfo»g^ 

(e> A non-party participant shall 
comply with Use requirements for par- 
ties in 1 81.11 and f 8L12. 

(Authority: SO UJ&C tttle-Sfaxll, 
iS34<f XI), 3474<a)> 



881.8 

A party to, or other participant in. a 
ease may be represented by counsel. 



< Authority: 80 UAC. 
IttMtHU, 847«a)) 



J381e-8<sxl), 



881.8 Location of yreeeedtag* 

(a) An AU may hold conferences of 
the parties to person or by conference 
telephone call. 

(b) Any conference, hearing, argu- 
ment, or other proceeding at which 
the parties are required to appear in 
person is held in the Washington, DC 
metropolitan area unless the AU de- 
termines that the convenience and ne- 
cessity of the parties or their repre- 
sentatives requires that it be held else- 
where. 

i Authority: 5 0J5LC. S*4<pn 30 VAC. I321e- 
&axl>. 1234<fXU34?4<a>> 

P Ml. 10 £s parte communication*. 

A party to, or other participant in, a 
case may not communicate with an 
AU on any fact in issue in the case or 
on any matter relevant to the merits 
of the case unless the parties are given 
notice and an opportunity to partici- 
pate. 

(Airthofliv: a VAC. S8«dxU, 

20 UiJ.C. mie-Sf&XJ) I234ffHl).sr4<*» 
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in.ll VsttoM. 

(a) To obtain hi order or »r^tog 
from an AU. a Party shall mate a 
motion to IheAU. 

(b) Except for a request for an ex- 
tension of time, a motion must oe 
made » writing «nle« ^ partieo 
appear in person or participate in a 
conference telephone »a The AIJ 
may require a party u> reduce an oral 
motion to writing. 

W ) if a party files a motion, the 
party shall serve a copy of the motton 
Sn the other party on the filing date 
by hand-delivery or by matt. 

<d) Except for a request fo, an ex- 
t^nrf time, the ALJ nayn* 
srant a party's written motion without 
Seconwnt of the other party vmle^ 
the other party has had at least zi 
days from the date of aervtce of the 
rooUon to respond. However, the AU 
may deny » motion without awaiting a 

response. ,„ 
te) The date of service of a motion is 
determined by the standards for deter- 
mining a filing date to 1 8i.l»d>. 
(AulhorHy SO V&.C IttteXaXU 

i»«rxi),m«a)> 

§ 81.lt ytSnf iwjulit«Mf»ti 

<a> Any written submission to an 
AJJ or the OALJ under thte part must 
be filed by band-delivery or by mail. 

tb> It a party files a brief _«r other 
document with an AU or the OAU. 
the party shall serve a copy of the 
filed material on the otter party on 
the Wing date by band-delivery or by 
mail. 

r C ) Any written submission to an 
AU or the OAU must ^ accompa- 
nied fay a statement eertiiyiw the 
o*t* that the Wed material was Tiled 
and served on the ether party. 

<d> (i> The filing date written 
submission to an ALJ or the OAU to 
either— 

to The date of hand-deUvery: or 
<tt> The date of mailing. 
<2> If a scheduled filing date falfcon 
a Saturday. Sunday, or Federal holi- 
day, the filing deadline is the next 
business day, 

(Attthorttr » UJ&.C mie-*a*u 
ts*4ffxn34?4ia» 



fgl.1l * * *** 

(a) Voluntary h*****^* 3*ailable 
Mr proceedings that are pending 
before the OALJ. ^ ^^^^t 
cb) A mediator must be towwjni 
of. and agreed to by, the parties to the 

<ci A party may request mediation 

A^ned to the case. The OAU arranges 
fofTm^or If the parties to the 
case agree to mediation- 

cd> A party may terminate mediation 
at My ttae. Ifecbatton is limited to 
120 days antes the mediator informs 
the ALJ that— _ 

tl) The parties are likely to resolve 
some or all of the dispute; and 

<2> An extension of time will facUi- 
tale an agreement. 

(e) The AU stays the proceedings 
during mediation. 

( f) (i) Evidence of conduct or state- 
ments made during mediation ta not 
admissible In any proceeding lmder 
tnb^art. However, evidence that to 
otherwise discoverable may not -e ex 
eluded merely because it was presum- 
ed during mediation. . 

(2) A mediator may not dtactoe". in 
any proreedlng under this J***}?*™- 
mation acQuired as a part of his or her 
omSwSn dutlu, that relate 
to any fact in issue to the case or any 
matter relevant to the merit* of the 
case. 

.Authority: » VMS. mie-»aHD. 
13H< f Hi > and <h>, S474ta» 

S 81.14 Seitlemtat aegomdtoM. 

(a) If the partus to a ease file a Joint 
motion requesting a stay of the pro- 
"^slorKtUement negotlatioraor 
tte approval or a settlement agree- 
ment, the ALJ grants the stay. 

tb) Evidence of conduct or state- 
menia made during settlement negoti- 
ations is not admissible m any pro- 
ceeding under this pai^However evl^ 
dence that is otherwise d)«co**raWe 
n^ noVbe excluded merelv because it 
was presented during sett '/merit nego- 
tiationa ... 
7p> The parties may not disclose the 
con^ of^tSement negotiations* 
the AU. If the parties enter into a «et 
Uement agreement and file a Joint 



290 



Office &§ tbs> Secretory * BdnsjaHoa 

motion to dismiss the case, the AU 
grant* the motion. 

(Authority. 30 UAC &94<eXl>, 20 UAC 
1221c tt-Wl), 1234<fXU3474*a» 

991.19 KvJdence* 

(a) The Inderal Rules of Evidence 
do not aopiy to proceedings under this 
part. However, the ALJ accepts only 
evidence that Is— 

(1) Relevant; 

12) Material; 

<3> Not unduly repetitious; and 
(4) Not inadmissible under 181.13 or 
{81.14. 

<t» The ALJ may take official notice 
of facts that are generally known or 
capable of accurate and ready determi- 
nation by resort to sources whose ac- 
curacy cannot reasonably be ques- 
tioned, 

(Authority: 5 VS.C, 598 <d> and <e* 20 
UAC i*21e-*a*l>, 13341 ft U3474<a» 

Oai.se Dferevcty. 

(a) The parties to a case are encour- 
aged to exchange relevant documents 
and information voluntarily. 

<b> The ALJ, at a party's request, 
may order compulsory discovery de- 
scribed in paragraph (c) of this section 
if the AU determines that— 

( 1 > The cder Is necessary to secure a 
fair, expeditious, and economical reso- 
lution of the case; 

C2> The discovery requested is likely 
to t-licit relevant Information with re- 
spect to an issue in the case; 

C3> The discovery request was not 
made primarily for the purposes of 
delay or harassment; and 

(4 * The order would serve the ends 
of justice. 

id If a compulsory discovery is per- 
missive under paragraph <b> of this 
seUten, the AU may order a party to 
do rme or more of the following: 

i I > Make relevant documents avail* 
able for inspection and copying by the 
party making the request, 

C2> Answer written interrogatories 
that inquire into relevant matters, 

(3 > Have depositions taken. 

id* The ALJ may issue a subpoena to 
enforce an order described in this sec- 
tion and may apply to the appropriate 
court of the United States to enforce 
the subpoena. 



|tf. If 

(el The AU may not compel the dis- 
covery of information that is legally 
privileged. 

Cf) (1) The AU limits the period for 
discovery to not more than 80 days but 
may grant an extension for good 
cause. 

(3> At a party's request, the AU 
may set a specific schedule for discov- 
ery. 

(Authority. 28 UJ&.C, l2S4CfxiJandtg» 

981.17 Privileges, 

The privilege of a person or govern- 
mental organisation not to produce 
documents or provide information in a 
proceeding under thai part is governed 
by the principles of common law as in- 
terpreted by the courts of the United 
States, 

< Authority: 30 UAC. 1331e-3caXU 
12341 fx]). 9474<a» 

5 83.18 The record. 

<a> The AU arranges for any eviden- 
tiary hearing or oral argument to be 
recorded and transcribed and the tran- 
script made available to the parties 
upon request at no charge. 

cb> The record of a hearing on the 
record consists of— 

<D All papers filed in the proceed- 
ing; 

(3) Documentary evidence admitted 
by the AU; 

<3> The transcript of any evidentiary 
hearing or oral argument; and 

(4) Rulings, orders, and subpoenas 
issued by the AU. 

< Authority: 5 VB.C. ftfttte*. 59?<cfc 29 U.&C. 
ISltfe-ft&Xi). imffXD. 3474(a)) 

9*1.18 CocU and fm of parti**. 

The Equal Access to Justice Act, 9 
VS.C. 904. applies by its terms to pro- 
ceedings under this part. Regulations 
under that statute are in 34 CPR Part 
81. 

t Authority: 28 U&.C 128ie-*axH i334*f>. 
34?4ia» 
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febport i— HMrtep for Itcmry of 
fends 

fBLSO Basis for iteowry of nmds. 

(a) Subject to the provision* of 
1 91.21. an authorised Departmental 
official requires a recipient to return 
funds to the Department if— 

(I) The rec ipien t ~iade an unallow- 
able expenditure .» funds under a 
grant or cooperative agreement; or 

(Z> The recipient otherwise failed to 
discharge Its obligation to account 
property for funds under a grant or co- 
operative agreement 

(t» An authorised Departmental off* 
dai may base a decision to require a 
recipient to return funds upon an 
audit report an Investigative report, a 
monitoring report, or any other evi- 
dence. 

(Authority: 89 UAC ISHaU) <l) and <2» 

8 81.21 Mranire of recovery. 

A recipient that made an ur Allow- 
able expenditure or otherwise f Ailed 10 
discharge its obligation to account 
properly for funds shall return an 
amount thai— 

(a) Meets the standards for propor- 
tionality in * 81.2$ 

tb) In the case of a State or load 
educs' onai agency, excludes any 
amount attributable to mitigating cir- 
cumstances under the standards in 
$ 81.23; and 

<c> Excludes any amount expended 
in a manner not authorised by law 
more than five years before the redol- 
ent received the notice of a disallow* 
ance decision under $ 81.24. 

(Authority: 80 UAC, Ittlv-KsMU 
tZMcttcn, 1234stE>. 13Mb <•> and <b>. 
Miscan 

iH FR 19S12, May ft, 1989; M FH 2\&tt, 
May 19. \989) 

8 SI .22 Proportfamattty. 

(an!) A recipient that made an unal- 
lowable expenditure or otherwise 
failed to account properly tor funds 
shall return an amount that ts propor- 
tional to the extent of the harm Its 
violation caused to an identifiable Fed- 
eral interest associated with the pro- 
gram under which St received the 
grant or cooperative agreement. 



(2> An Identifiable Federal Interest 
under paragraph (aHl) of this section 
Includes, but is not touted to, the fol- 
lowing: 

<i> Serving only eligible benefleiartes. 
(ill Providing only authorised serv- 

(ftiif Complying with expenditure re- 
quirements and conditions, such as 
set-aside, excess cost, maintenance of 
effort, comparability, sttpptemeat-not- 
supplant, and matching requirements. 

(tv> Preserving the integrity of plan- 
ning, application, recordkeeping, and 
reporting requirements. 

(v) Maintaining accountability for 
the use of funds. 

(b) The append!* to this part con- 
tains examples that illustrate how the 
standards for proportionality apply. 
The examples present hypothetical 
cases and do not represent interpreta- 
tions of any actual program statute or 
regulation. 

(Authority: » UB.C, IStle-MaHll, 
l»4tfKt>. l»4t¥*)and MT4fa» 

881.23 Mihgatlxg circMrtanm, 

(a) A redolent that Is a State or 
local educational agency and that has 
made an unallowable expenditure or 
otherwise failed to account properly 
for funds ts not required to return any 
amount that is attributable to the 
mitigating circumstances described In 
paragraph <b>, (ch or <d) of this sec- 
tion. 

(b) Mitigating circumstances exist if 
it would be unjust to compel the re- 
covery of funds because the recipient's 
violation was caused by erroneous 
written guidance from the depart- 
ment. To prove mitigating circum- 
stances under this paragraph* the re- 
cipient shall prove that— 

<1) The guidance was provided in re- 
sponse to a specific written request 
from the recipient that was submitted 
to the Dep* rtment at the address pro- 
vided by notice published in the Ffco- 
bhal Register under this section: 

(2) The guidance was provided by a 
Departmental official authorised to 
provide the guidance, as described by 
that notice; 

it) The recipient actually retted on 
the guidance as the basis for the con- 



2*2 



3S3 



OfHeo of 0io $oc9WtofyV f difcofkwi 

duct that constituted the violation: 

(4) The recipient's reliance on the 
guidance was reasonable, 

tc) Mitig a ting circumstances exist if 
it would be unjust to compel the re- 
covery of funds because the recipient's 
violation was caused by the Depart- 
ment's failure to provide timely guid- 
ance. To prove mitigating circum- 
atanrea under this paragraph, the re- 
cipient shall prove that— 

<!> The recipient m good faith sub- 
mitted a written request for guidance 
with respect to the tegahty of a pro- 
posed expenditure or practice; 

<2) The request was submitted to the 
Department at the address provided 
by notice published in the Ffcraua 
Reoistkh under this section; 

<3>The request— 

til Accurately described the pro- 
posed expenditure or practice; and 

til) Included the facts necessary for 
the Department's determination of its 
legality; 

M> The request contained the certifi- 
cation of the chief legal officer of the 
appropriate State educational agency 
that the officer— 

U) Examined the proposed expendi- 
ture or practice; and 

til) Believed it was permissible under 
State and federal law applicable at 
the time of the certification; 

<$) The recipient reasonably believed 
the proposed expenditure or practice 
was permissible under State and Fed- 
eral law applicable at the time it sub- 
mitted the request to the Department; 

<8> No Departmental official author- 
teed to provide the requested guidance 
responded to the request within 90 
days of its receipt by the Department; 
and 

(7) The recipient made the proposed 
expenditure or engaged In the pro- 
posed practice after the expiration of 
the 90-day period. 

id) Mitigating circumstances exist if 
it would be unjust ta compel the re 
cover y of funds because the recipient's 
viol?. t ton was caused by the recipient's 
compliance with a judicial decree from 
a court of competent Jurisdiction. To 
prove mitigating circumstances under 
this paragraph, the recipient shall 
prove that— 



SIM* 

(1) The recipient was legally hound 
by the decree; 

(21 The recipient actually relied on 
the decree when it engaged in the con- 
duct that constituted the violation; 
and 

(3) The recipient's reliance on the 
decree was reasonable. 

<e> If a Departmental official an- 
thortoed to provide the requested guid- 
ance responds to a request described in 
paragraph <c> of this section more 
than 9© days after its receipt, the re- 
cipient that made the request shall 
comply with the guidance at the earn- 
est practicable time, 

(Authority: 29 OAC. 1221e-*faXlX 
ISMfKlft. 13S4btbl> S*7«ca» 

981J4 NotfeeofadlsaliowajictdKtsfeB, 

<a> If an authorised Departmental 
official decides that a recipient must 
return funds under f 81.20, the official 
gives the recipient written notice of a 
disallowance decision. The official 
sends the notice by certified mail, 
return receipt requested, or other 
means that ensure proof of receipt. 

<b> (\y The notice must state a prima 
fade ease for the recovery of funds, 

(2) For the purpose of this section, a 
prima facte case is a statement of the 
law and the facts that, unless rebut* 
ted, is sufficient to sustain the conclu- 
sion drawn in the notice. The facts 
may be set out in the notice or in a 
document that Is identified in the 
notice and available to the recipient. 

C3) A sta tement that the recipient 
failed to maintain records required by 
law or failed to allow an authorized 
representative of the Secretary access 
to those records constitutes a prima 
facie case for the recovery of the 
funds affected. 

ii) If the recipient failed to maintain 
records, the statement must br' "*y de- 
scribe the types of records t vere 
not maintained and identify rec- 
ordkeeping requirement that was vio- 
lated. 

til) if the recipient failed to allow 
access to records, the statement must 
briefly describe tbc recipients actions 
that constituted the failure a* id identi- 
fy the access requirement that was 
violated. 
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(c) The notice roust inform the re- 
cipient that It may— _ „ 

nTobtain a review of the disallow- 
ance dec" ;m by the OAU: and 
C2? iest mediation under I M.U. 

(d) Tne notice must describe— 
CD The time available to apply for * 

review of the disallowance decision: 
and 

(2) The procedure lor filing an appli- 
cation for review. 

{Authority: 30 UAC 122le-*»Xl>, 
1234UH1), i234ai*),S474ia» 

§81.25 Redaction** claims. 

The Secretary or an authorised De- 
partmental official as appropriate 
may, after the issuance of a disallow- 
ance decision, reduce the amount of a 
claim established under this subpart 
by— 

(a) Redetermining the claim on the 
basis of the proper application of the 
law. including the standards for the 
measure of •recovery under 1 81.21. to 
the facts; 

<b) Compromising the claim under 
the Federal Claims Collection Stand- 
ante in 4 CPR Part 103; or 

(c) Compromising the claim under 
5 81,26. if applicable, 

^Authority: 20 V&.C. 
lW*fMi>, 1234sU>. 3474<a>; Si U.&C. 37U> 

9 Si M CompromUe of rtaHm uatfcr Gen. 
era) Edurmlittt Pwiskww Aft. 
ca> The Secretary or an authorized 
Departmental official as appropriate 
may compromise a claim established 
under this subpart without following 
the procedures in 4 CPR Part 103 if- 
(1> CD The amount of the claim does 
not exceed $200,000; or 

(ii) The difference between the 
amount of the claim and the amount 
agreed to be returned does not exceed 
$200,000; and ^ HliUI , 

12) The Secretary or the official de- 
termines that-- 

<l) The collection of the amount by 
which the claim is reduced under the 
compromise would not be practical or 
in the public interest; and 

(IS) The practice that resulted In the 
disallowance decision has been correct- 
ed and wUl not recur. 

(b) Not h-ss than 45 days before com- 
promising a claim under this section. 



the Department publishes a notice In 
tnt Fkuexal Rsjoistk* stating- 

(1. The intention to con r tot*** the 
ciaim; and 

<2> That interested persons may 
comment on the proposed compro- 
mise. 

(Authority: 20 1231e-3UXi). 
*234<fX}>. 1234*0). 3474<a)) 

9SUT7 Appttesttea for rtrtew of a ctttsl- 
iowaaee d s ds ts a. 
(a) if ft recipient wishes to obtain 
review of a disallowance decision* the 
recipient shall file a written applica- 
tion for review with the OAU. 

Cb> A recipient shall file an applica- 
tion for revJ*>w not later than 30 days 
after the rfttc it receives the notice of 
a disallowance derision Upon receipt 
of a copy of the hied material, the au- 
thorised Departmental official who 
made the disallowance decision pro- 
vides the AU with a copy of any docu- 
ment identified in the notice under 
$8i,24(bX2). 

<c> An application for review must 
contain— 

c 1 ) A copy of the disallowance deci- 
sion of which review is sought; 

12) A statement certifying the date 
the recipient received the notke of 
that decision; 

(3> A short and plain statement of 
the disputed issues of law and fact, the 
recipient's position with respect to 
these issues, and i he disallowed funds 
the recipient conterafe need not be re- 
turned: and 

(4) A statement of the facts and the 
reasons that support the recipient's 
position. 

id) The AU who considers a timely 
application for review that substan- 
tially complies with the requirements 
of paragraph <c> of this section may 
permit the recipient to supplement or 
amend the application with respect to 
issues that were timely raised- Any re* 
auirement to return funds that Is not 
timely appealed becomes the final de- 
cision of the Department. 
(Authority: 20 US.C, mie-»aXi), 
1234(1X1 K i234a<bKU S4l4<a)> 
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•8IJ8 ConrMcrsUos ef an sfpHefiwt 
for iv view. 

ca) The ALJ assigned to the case 
under 181.4 considers an application 
for review of a disallowance decision 

(b> Hie ALJ decides whether the 
notice of a disallowance decision meets 
the requirements of 1 61.24. as provid- 
ed by section 451(e) of OEPA. 

(11 if the notice does not meet those 
requirements, the AU- 

(I) Returns the notice, as expedi- 
tiously as possible, to the authorized 
Departmental official who made the 
disallowance decision; 

(iu Oives the official the reasons 
why the notice does not meet the re* 
quiremenis of 1 81.24: and 

(111) Informs the recipient of the 
AU's decision by certified mail return 
receipt requested. 

<2) An authorised Departmental offi- 
cial may modify and reissue a notice 
that an AU returns. 

(r> If the notice of a disallowance de- 
cision meets the requirements of 
181,24. the ALJ decides whether the 
application for review meets the re* 
cuirements of 3 81.27. 

(1 ) If the application, Including any 
supplements or amendments under 
I B 1.27(d). does not meet those re- 
quirements, the disallowance decision 
becomes the final decision of the De- 
partment. 

(2) If the application meets those re- 
quirements, the ALJ— 

Ch Informs the recipient and the au- 
thorised Departmental official that 
the OALJ has accepted jurisdiction of 
the case; and 

(ii> Schedule? a hearing on the 
record. 

(3) The AU informs the recipient of 
the disposition of its application for 
review by cettiXied mail, return receipt 
requested. If the ALJ decides that the 
application does not meet the require- 
ments of $ 81.27. the AU informs the 
recipient of the reasons for the deci- 
sion. 

(Authority: 20 CS.C 122ie~3taXI). 12S4<C) 
andifxu !2S4«*b}> $4?4<a» 

• 81.29 Sobmiwfcmofevxltac*. 

(a) The AU schedules the submis- 
sion of the evidence, whether oral or 
documentary, to occur within 00 days 



J 81.31 

of the OALTs receipt of an acceptable 
application for review under 1 81.27. 

<o) The AXJ may waive the 90-day 
requirement for good cause. 

< Authority: ft DSC. SSSid); 20 D8C, I221e- 
ttaXU ISSftfXU tSMKC), 347**}) 

f*U0 Harden of proof. 

if the OALJ accepts Jurisdiction of a 
case under 1 81,28. the recipient shall 
present its case first and shall have 
the burden of proving that the recipi- 
ent is not required to return the 
amount of funds that the disallowance 
decision requires to be returned be- 
cause— 

(a) An expenditure identified in the 
disallowance decision as unallowable 
was allowable; 

(b) The recipient discharged Its obli- 
gation to account properly for the 
funds; 

(c) The amount required to be re- 
turned does not meet the standards 
for proportionality in 1 81.22; 

(d) The amount required to be re- 
turned includes an amount attributa- 
ble to mitigating circumstances under 
the standards in 1 81,22; or 

<e) The amount required to be re- 
turned includes an amount expended 
in a manner not authorised by law 
more than five years before the recipi- 
ent received the notice of the disallow- 
ance decision. 

(Authority: 20 V&C. 122I«*$iaxn 
S234ffKl), i224albX3>. *234tKb*U 3474<*» 

9 8141 Initial decision. 

(a) The AU makes an initial deci- 
sion based on the record. 

<b) The initial decision includes the 
AXJ's findings of fact, conclusions of 
law, and reasoning on all material 
issues. 

(c) On the day the AU makes the 
initial decision, the AU— 

(1) Sends the initial decision to the 
Secretary; and 

<2> Sends the initial decision to each 
of the parties by hand -delivery or by 
certified malt ntum receipt request- 
ed. 

(d) For the purpose of this part, 'ini- 
tial decision" includes an ALJ** modi- 
fied decision after the Secretary's 
remand of a case. 
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(Authority: » UJ3LC M7tc);*20 OB.C ISle- 
SftXU IMlfXUMHla)) 



<a) If ft party wishes to (Main the 
Secretary's review of the initial ded- 
Eton of ma AU, the party flics a peti- 
tion for review with the OALJ, which 
sends the petition to the Secretary. 

(b> A party shall file a petition for 
review not later than SO days after the 
date it receives the initial decision. 
The party shall file its petition by 
hand-delivery or by overnight or ex- 
press mail* 

(c) If a party files a petition for 
review, the party shall serve a copy of 
the petition on the other party on the 
filing date by handed* livery or by 
overnight or express mail 

<d> A petition for review most con- 
tain— 

(1) The Identity of the Initial deci- 
sion of which review is sought; and 

121 A statement of the reasons as- 
serted by the party for affirming the 
initial decision, modifying it, or setting 
it aside in whole or in part 

<e> (!) A party may respond to a pe- 
tition for review by filing a statement 
of its views on the issues raised in the 
petition with the OALJ rot later than 
15 days after the date it receives the 
petition. The OAXJ sends the state- 
ment to the Secretary. 

43) A party shall serve a copy of 11a 
statement of views en the other party 
on the filing date by hand-delivery or 
by overnight or express mail, 

(Authority ao UAC. 1221e-$taXU 
ISMfXU 1234ae>.*474<a» 

1M FR 1&&12, May S, 1933, M PR 21738. 
May 1». id**} 

#81.33 Rretew by the Secretary. 

(a) The Secretary lev lews the initial 
decision of an ALJ on the petition of a 
patty under 1 81.32. An interlocutory 
decision of an AU *s not subject to 
review except as a part of a review of 
the AlnTs initial decision. 

cb> The Secretary's review of an ini- 
tial decision is based on the record of 
the case, the initial decision, and any 
proper submissions of the parties or 
other participants in the ease filed 
during the review process. 



(e) U> The AWs findings of fact if 
supported by s ub sta n tia ) evidence, are 

(g> The Secretary, for good cause, 
my remand the ease to the AU to 
take further evidence. The ALJ may 
make new or modified findings of fact 
and may modify the initial decision. 
The new or modified findings, if sup- 
ported by substantial evidence, are 
cond urt v^ i 

<$) A party may not introduce new 
evidence after an initial decision 
unless the Secretary determines that 
extraordinary circumstances made the 
introduction of the evidence during 
the proceeding before the AU impos- 
sible. If the Secretary permits the in- 
troduction of new evidence, the Secre- 
tary remands the case to the ALJ. 

<d> The Secretary, for good cause, 
may remand the case to the ALJ for 
further briefing or for clarification or 
revision of the initial decision. 

(el (U If the Secretary modifies or 
sets aside an initial decision, in whole 
or in part, the Secretary's decision in- 
cludes a statement of the reasons that 
support it* 

(2) The Secretary gives a decision to 
modify, remand, or set aside to the 
OALJ, which sends the decision to 
each of the parties by hand-delivery or 
by mail. If the decision fe nailed, the 
OALJ sends it certified mall return 
receipt requested. 

{Authority: 5 OAC SVTlbr. SO UAC. 123 le- 

*axi>. imtrm i234*4d>, a» 

(54 FR 1SS12. May 2>. 198* M TO 21729, 
May 19. 19Sfi) 

§81.3/ Final decision of the Depart* wot. 

(a) The ALJ's initial decision be- 
comes the final decision of the Depart- 
ment 60 days after the recipient re- 
ceives the ALJ's itecision unless the 
Secretary modifies, sets asi'te, or re- 
mands the decision during tht 60-day 
period. 

<b> If the Secretary modifies or sets 
aside the AUs initial decision, the 
Secretary's decision becomes the final 
decision of the Department on the 
date the recipient receives the Secre- 
tary's decision* 

{Authority » OAC. lttlc-*s*U 
1234CIMU !234*<gX3474U» 
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• 81JS Cottecisonef data, 

(a) An authorised Departmental of- 
ne&al collects a data established 
under this subpart by using the stand* 
ante and procedures hi 84 CFR Part 

30. 

<b) A claim established under this 
subpart may be collected— 

<l> S& days after a recipient receives 
notice of a disallowance decision if the 
recipient tells to mean acceptable ap- 
plic^tkm for review under | BUT. or 

<2) On the date of the final declaim 
of tue Department under 1 81,34 If the 
recipient obtains review of a disallow- 
ancu decision. 

io The Department takes no collec- 
tion action pending judicial review of a 
final decision of the Department 
under section 4S8 of OKPA. 

(d) If a recipient obtains review of a 
disallowance decision under ft 81.28, 
the Department does not collect Inter* 
est on the claim for the period be- 
tween the date of the disallowance de- 
cision and the date of the final deci- 
sion of the Department under ft 81.24. 

(Authority! 70 VAC. 1234tfKl* 1234affxi! 
una UK U>,end(l» 



Appkhmx to Part 8 1 — Illustrati ows 
or PsroroimoNAUTY 

1 1 > Ineheibie oe*e/te*ortes. a State uses IS 
percent of Its gram to meet the fecial edu- 
cational needs of children who were migra- 
tor>. but who have not migrated for more 
than five years as a Federal program statute 
quires for HigJOOJiy to participate in the 
program, Result: Recovery of IS percent of 
the grant— all program funds spent for the 
benefit of those children. Although the 
servkes were authorised, the children were 
not eligible to receive them. 

<2> Ine&gibtr bmefi&arm. A Federal pro- 
gram designed to meet the special educa- 
tional needs of gifted and talented children 
requires that at least SO percent of the chU- 
dren served in any project must be identi- 
fied as girted or talented, A local education- 
al a*eney (LEA) conducts a project in which 
IS st udfftts are Identified as gifted or talent- 
ed and SI are not. The project eras designed 
and < mplemenled to meet the special educa- 
tional needs of gifted and talented student*. 
Result: The LEA must return five percent 
of the project costs. The LEA provided au- 
thorised service* for s project in which the 
T8 target students had to constitute at least 
SO percent v! the total Thus, the in*«*mam 
number of non-target student* permitted 



was IS. Project «*ts retting to the remain- 
lag Hue students must to returned. 

f» ftteftctofo frfatfttiarfea Same as the 
example la paragraph l$K except that only 
15 percent of the children were identified as 
gifted or talented. On the basis of the low 
percentage of these children and other evi- 
dence, the authorised Departmental official 
flnfr thai the project as a whole did not ad- 
dress their a podal educational needs and 
was outside the purpose of the statute 
Result: The LEA must return Us entire 
award. The dMferon^ between the required 
percentage of gifted and talented children 
and the percentag e actually enrolled Is so 
substantial that, if canatatom vtth other 
evidence, the official may reasonably con- 
dude the entire grant was moused. 

14) hteHgiU* osne/tegrses Same as the 
example In paragraph ith except that 60 
percent of the children were identified as 
gifted or talented, and it is not dear wheth- 
er the project was designed or implemented 
to meet the special educational use* of 
these enttdren. Result' If it Is determined 
that the pro ject was *g™*H and Imple- 
mented to serve their special educational 
needs, the USA must return as percent of 
the project coata. A project that included 89 
target children would meet the requirement 
that 80 percent of the children served be 
gifted and talented if it included no more 
than IS other children. Thus, while the 
LEA provided authorised services, only 7ft 
percent of the pc n ef te lsrtc s were authorised 
to participate In the project <8S target chil- 
dren and 15 others). If the suthortsed De- 
partmental official, after examining all the 
relevant facta, determines that the project 
was not designed and implemented to serve 
the special educational needs of gifted or 
talented students, the USA must return its 
entire award because it did not provide serv- 
ices authorised by the statute. 

C/aoo&oetarf ocftetftm An LEA uses 
ten percent of it* grant under s Federal pro- 
gram that authorises scUviUcs only to meet 
the special educational needs of edueetion- 
any deprived children to pay for health 
services that are available to all children m 
the LEA Ail the chudren who use the Fed- 
orally funded health services happen to be 
ed ucationall y deprived, and thus eligible to 
receive program services. Result; Recovery 
of ten percent of the grant— ail program 
funds spent for the health service*, Al- 
though the children were eiigtble to receive 
program services, the health services were 
unrelated to a special educational need end, 
therefore, not authorised by taw, 

<«) Set-aside re quireme nt A Rate uses S3 
percent of its grant for one fiscal year u der 
a Federal adult education program to pro- 
vide programs of eourveleno to a certificate 
of graduation from a secondary schooL The 
adult education program statute restricts 
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those programs to no more than 80 P*-**® 1 
of the State** inst Result: Two percent of 
the Stale's grant must be returned, as* 
tnoagh sB 22 percent of the funds support- 
ed adult education, the mate had bo au- 
Utomy to spend more than 30 percent on 
secondary school eoufc ^eney programs. 

(7) Set-astd* rtQUifrment A State uses 
eight percent el its basic State grant under 
a Federal vocational education program to 
pay for tlie excess cost of vocational educa- 
tion services and activities for handicapped 
individuate. The program statute requires a 
Etate to use ten percent of its baste State 
grant for this purpose. R^sutt: The State 
must return two percent of its bastej Bute 
grant, regardless of now n was Bf; 
cause the State was requirrd to spend that 
two percent on services and activities for 
hamheapped Individuals and did not *>so. 
It diverted those funds from their intended 
purposes, and the rVderal interest was 
harmed to that extent 

<S> fixers* cott rtguifrm^L An LEA uses 
funds reserved for the disadvantaged under 
s Federal vocational education program to 
pay for the cost of tfte same vceatioratfedu- 
cation services it provides to notHtiaadvan- 
Uged individual. The program statute re- 
oulres that funds reserved for the dtodvan- 
taged must be used to pay only for the sup- 
plemental or additional costs of vocational 
education services that are not provided to 
other individuals and that are required for 
disadvantaged Individuals to participate in 
vocational education, Result: All tfc? funds 
spent on the disadvantaged must be re- 
turned. Although the fund* were spent to 
serve the disadvantaged, the funds were 
available to pay for only the supplemental 
or additional coats of providing services to 
the disadvantaged. 

(9) jfc i n Ui}vncr~<tJ<f/&rt reoxireiwrut An 
LEA participates in a Federal program m 
fiscal year 1988 that requires it to maintain 
its expenditures from non-Federal sources 
for program purposes to receive its full al- 
lotment. The program statute requires that 
wm Federal funds expended in the first pre- 
ceding fiscal year must be at least 80 per- 
cent of mat-Federal funds expended in the 
second preceding fiscal year and provides 
for a reduction m grant amount proportion- 
it to the shortfall In expenditures. No 
waiver of the requirement is authorised. In 
fiscal year 1886 the LEA spent $100,000 
from nonfederal sources lor PW»mP»- 
poses: in fiscal year 1881. ^J* 7 ; 0 ** 
Result: The LEA must return 1/30 of its 
fiscal year 1988 grant— the amount of its 
grant thai equals the proportion of Its 
shortfall f 2&08O> to the required level of ea- 
pendtturea i $90000). It instead, the statute 
made maintenance of expenditures a dear 
condition of the LEA s eligibility to receive 
funds and did not provide for a proportional 



reduction in the grant award, the LEA 
would be required to ri turn its entire grant. 

ctOi Sa*Pf**f*aw pfohtsafsoa, An L*^ 
uses funds under a Federal drug education 
program to provide drug abuse prevention 
counseling to students In the eighth grade. 
The LEA Is required to provide that same 
counseling under State law. Funds under 
the Federal program statute are subject to a 
supfaJemem-nOHsupplant requirement 
Result: AH the funds used to provide the re- 
quired counseUng to the eighth-grade stu- 
dents must be returned. The Inderal fun* 
did not increase the total amount of spend* 
tag for program purposes because the coun- 
seUng would have been provided with non- 
federal funds If the Federal funds were not 
available. 

(ID JfoJchiap requirement A State re- 
ceives an allotment of $30,000 for fiscal year 
1938 under a Federal adult education pro- 
gram. It expends ft* fuU allotment and 
$8,009 from Its own resources ft*r adult edu- 
cation. Under the Federal statute, the Fed- 
eral share &1 expenditures for the Slate s 
program is 90 percent Result' The State 
must return the unmatched Federal funds, 
or $18,000 Ksjienditure of a $90,000 Federal 
allotment required $10X100 in matchiug 
State expenditures. $2,008 more than the 
Slate's actual expenditures. At a ratio of 
one «aie dollar for every ninr Federal dot 
tors, $18,000 in Federal funds were un- 
matched. # 

CIS) Aewitcofto* requirement* In order *© 
receive funds under a Federal program that 
supports a wide range of activities designed 
to improve the quality of elementary and 
secondary education, an LEA submits an ap- 
plication to its State educational agency 
(SEA) for a suogrant to carry out school' 
level basic skills development programs. The 
LEA submits its application after conduct- 
ing an assessment of the needs of its stu- 
dents in consultation with parents, teachers, 
community leaders, and interested members 
of the general public. The Federal program 
statute requires the application and consul- 
tation processes* The SEA reviews *ne 
LEA'S application. " -termines that the pro- 
posed programs are sound and the appttca- 
tton is in compliance with Federal law. and 
approves the application. After the LEA re- 
ceives the sobgrant. it unilaterally decides 
to use 30 percent of the funds for gifted and 
talented elementary school students—an au- 
thorised activity under the rYdcral statute. 
However, the LEA di*es not consult with in- 
terested parties and does not amend its ap* 
pttcation. Result: 30 percent of the LEA'S 
suogrant must be returned. * <.e LEA had no 
legal authority to use Federal funds for pro- 
grams or activities other than those de 
scribed in Its approved application, and its 
actions wHh respect to 20 percent of the 
subgrant not only impaired the integrity of 
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but caused atgntfl* 
cant harm to other Federal interests assess* 
ated with the program as follows: the re- 
quired planning process was circumvented 
because the LEA dkt not consult with the 
specified meal interests; pro gr am account- 
ability vras impaired because neither the 
SEA oor the varmus meal interests that 
were to be consulted lad an opjponunny to 
review and comment on the merfta of the 
gifted and talented program activities, and 
the USA never had to Justify tht*e activities 
to them; and fiscal accountability was im- 
paired because the SEA and those various 
local interests were, la effect misled by the 
LEA*s unamended application regarding the 
expertdlture of Federal funds, 

(13) ftormtru rtomttox, Under a Federal 
program, a grantee is required to establish a 
15 member advisory council of affected 
teachers, school administrators, parents, 
and students to assist in program design* 
monitoring, and evaluation. Although the 
law requires at least three student members 
of the council, a grantee's council contains 
only two, The project fes carried out and no 
damage to the prelect attributable to the 
lack of a third student member can be Iden- 
tified Result: No financial recovery is re- 
quired, although the grantee must take 
other appropriate steps to come into compil- 
ance with the law. The grantee's violation 
has not measurably harmed a Federal inter* 
est associated with the program, 

(Authority; SO U.RC. IWle-^sXlx 
1234<fxt>, mthcax 3474(a)) 

164 FR 10518, May 5, 1889; 54 FR 21832, 
May If , 1809} 
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Caoas axrxaxxcc See also Office of Man- 
agement and Budget notice published at 54 
FR 52306, Dec em b er 28, 188g. 

Souses: 55 Fit 6737. 8752, Feb, 28, 1090 
(interim) and 55 FR 36300, June 27. 1990 
< final), unless otherwise noted. 

Support A- Owtoral 

982.100 CondHioes oa use of f una*. 

(a) No appropriated funds may be 
expended by the recipient of a Federal 
contract, grant loan, or cooperative 
ageement to pay any person for influ- 
encing or attempting to influence on 
officer or employee of any agency, a 
Member of Congress, an officer or em- 
ployee of Congress, or an employee of 
a Member of Congress In connection 
with any of the following covered Fed* 
era! actions: the awarding of any Fed- 
eral contract, the malting of any Fed- 
eral grant* the making of any Federal 
loan, the entering into of any coopera- 
tive agreement, and the extension, 
continuation* renewal amendment, or 
modification of any Federal contract 
grant man. or cooperative agreement 

<b> Each person who requests or re* 
cerves from an agency a Federal con* 
tract, grant loan, or cooperative agree- 
ment shall file with that agency a cer- 
Utteatjon, set forth to Appendix A, 
that the person has not made, and will 
not make, any payment prohibited by 
paragraph <a> of this section. 

<c> Each person who requcsta or re- 
ceives from an agency a Federal con- 
tract grant loan,, or a cooperative 
agreement shall file with that agency 
a disclosure form* set forth to Appen- 
dix B» if aitch person has made or has 
agreed to make any payment using 
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nomwteled fu n* Cto tacftde 
profits film my w^J^ 
actions which would be piwww 
under paragraph <a> of this wtto if 
paid for with appropriated funds, 

(d> Eich person who reou^s or re- 
ceives from an agency a commitment 
providing for the United States to 
insure or guarantee a torn shall f ite 
with that agency a ■^Sf^ *S 
forth In Appendix A. whether that 
person has made or has agreed to 
make any payment to Influence or at- 
tempt to influence an of ficer Of cn* 
vtoyee of aw agency, a Member of 
Congm an offlceror * 
Congress, or an employee of oJ5£f*J™^ 
of Congress in connection with mat 
loan insurance or guarantee. 

<e> Each pom who requests or re- 
ceives from an agency a commitment 
providing for the United States to 
insure or guarantee a loan shall ftte 
with that agency a disclosure form, set 
forth in Appendix B. If that person 
has made or has agreed to make any 
payment to Influence or attempt to in- 
fluence an officer or employee of any 
agency, a Member of Congress, an offi- 
cer or employee of Congress, or an em- 
ployee of a Member of Congress in 
connection with that Joan insurance or 
guarantee. 

0BX10S Dcfiattoos. 

For purposes of this pari: 

(a) dgency. as defined in * UAC 
M2ta includes Federal executive de- 
partments and agencies as well as fry 
dependent regulatory commissions 
and Government corporations, as de- 
fined in 31 UAC, 9101UK 

<b> covered Federal action means 
any of the following federal adte 

<1> The awarding of any Federal 
contract; _ « 

<2> The making of any Federal 

grant; 

<3> The making of any Federal loan; 

(4) The entering Into of any coopera- 
tive agreement; and. 

(5) The extension, continuation, re- 
newal* amendment, or modification of 
any Federal contract, grant, loan, or 
cooperative agreement. 
Covered Federal action does not in- 
clude receiving from an agency a com- 
mitment providing for the United 
States to insure or guarantee a loan. 



Loan guarantees and km insurance 
m aSSSdWehdratto within 
this part. 

<c> federal contract means an acqui- 
sition contract awarded by an agency, 
inrfudtog those subject to the Federal 
Acquisition Regulation (PARI, and 
any other aoqulsttton contract for real 
or personal pwfty or services not 

subject to the FAR- s 

Id) Federal cooperative agreement 
means a cooperative agreement en- 
tered into by an atreney. 

(el Federal grant means an award of 
Bnaactal assistance in the form of 
money, or property in lieu of 
by the Federal Government or a direct 
appropriation made by law to any 
person. The term does not teclwte 
technical assistance which provides 
services instead of money, or other as- 
sfetance in the form of revenue shar- 
ing, loans, loan guarantee*, loan insur- 
ance, interest subsidies, insurance, vf 
direct United Stales cash assistance to 

an individual, . 

<f) Federal too* means a loan inade 
by an agency. The term does not tn- 
ehHte loan guarantee or loan insur- 
ance. 

<g) radian frtfr and Intel wan**- 
Hon have the meaning provided in see- 
lira 4 of the Indian Self-Determin* 
Hon and Education Assistance Act (» 
VJaXfX 4503t Alaskan Natives i are bv 
duded under the- definitions of Indian 
tribes to that Act. 

ch> influent*** & oitrfflf^ to to- 
fluent* mews making, with tteirttert 
to influence, any communication to or 
appearance before an officer or em- 
ployee or any agency, a Member oj 
Congress, an officer or raptoyee of 
Congress, or an employee of aMember 
of Congress in connection with any 

covered Federal action. 

(i> Loan guarantee and toon insur- 
ance means an agency's guarantee or 
insurance of a >t*n made ay a persoa 
i j> Local government racans a unit oi 
government In a State and, , if char- 
tered, established, or otherwise recer 
nteed by a State for the Performance 
of a governmental duty, Inchriinga 
local public authority, a speeial d»- 
trtet, an intrastate district, a council oi 
governments, a sponsor group repr* 
sentatlve organization, and any other 
instrumental** of a local government. 
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<k) Officer or employee of an agency 
Includes the following individuals who 
are employed by an agency: 

U) An individual who is appointed to 
a position to the Government under 
title 6, UJB. Code, including a position 
under a temporary appointment; 

(2) A member of the uniformed serv- 
ices as defined In section 101(31, title 
37, V& Code: 

(3) A special Ooven 



i defined m section 302. title IS. U A 
Cods; and* 

(4) An individual who is a member of 
a Federal a d vis or y committee, as de- 
fined by the federal Advisory Com- 
mittee Act, title ft, UA Code appendix 
3. 

Ui Ferwon means an individual, cor- 
porattat company, association, au- 
thority, firm, partnership, society. 
State, and local gove r nm ent, regard- 
less of whether such entity is operated 
for proftt or not for profit This term 
excludes an Indian tribe, tribal organi- 
sation, or any other Indian organisa- 
tion with respect to expenditures spe- 
cifically permitted fey other Federal 
law. 

cm) Aeeamofcle compewsotto* 
means, wtth respect to a regularly em- 
ployed officer or employee of any 
person, compensat ion that Is consist- 
ent wtth the normal "imptrtsaf ft m for 
such officer or employee for wort that 
to not furnished to, not funded by, or 
not furnished in cooperation wtth the 
Federal Government. 

(n> Reasonable payment means, with 
respect to perfessKmal and other tech* 
nical services, a payment in an amount 
that is consistent wtth the amount 
normally paid for such services to the 
private sector, 

<o> Recipient includes all contrac- 
tors, subcontractors at any tier, and 
sobgrantees at any tier of the recipi- 
ent of funds received to connection 
with a Federal contract, grant, loan, or 
cooperative agreement The term ex- 
cludes an Indian tribe, tribal organisa- 
tion, or any other Indian organisation 
with respect to expenditures specif i- 
caUty permitted by other Federal law. 

<p> Regularly employed means, wtth 
respect to an officer or employee of a 
person requesting or r ec eiving a Feder- 
al contract, grant, loan, or cooperative 
agreement or a commitment providing 



5tt.no 

for the United States to Insure or 
guarantee a loan, an officer or employ- 
ee who is employed by such person for 
at least 130 working days within one 
year immediately preceding the date 
of the s ubmi ssion that initiates agency 
consideration of such person tor re* 
ceipt of such contract, grant, loan, co- 
operative agreement, loan insurance 
commitment, or loan guarantee com- 
mitment An officer or employee who 
is employed by such person for less 
than 130 working days within one year 
immediately preceding the date of the 
submission that initiates agency con- 
sideration of snci* person shall be con- 
sidered to be regularly employed as 
soon as he or she is employed by such 
person for 130 working days. 

<Q> State means a State of the 
United States, the District of Colum- 
bia, the Commonwealth oi Puerto 
Rico, a territory or p^nfflrtmi of the 
United States, an agency or instru- 
mentality of a State, and a muiti- 
Stat*, regional, or interstate entity 
having governmental duties and 



ffgUSt Cw tW cs d c w and 

<a> Been person shall file a cerUflce* 
tlon, and a disclosure form, if reouired, 
wtth each submission that initiates 
agency consideration of such person 
for 

ell Award of a Federal contract, 
grant, or cooperative agreement ex- 
ceeding $106,000; or 

(3) Aa award of a Federal loan or a 
commitment providing for the United 
States to insure or guarantee a loan 
exceeding $150,000. 

<b> Each person shall Hke a certifica- 
tion, and a disclosure form, if required, 
upon receipt by such person of: 

<1> A Federal contract, grant or co- 
operative a g re ement exceeding 
$100,000; or 

<2> A Federal loan or a commitment 
providing for the United mates to 
insure or guarantee a loan exceeding 
§130,000. 

Unless such person previously filed a 
certification, and a disclosure form, if 
required, under paragraph t%) of tnis 
section. 

fcl Each person shall ftte a disclo- 
sure form at the end of each calendar 



301 



3'J2 




M GP1 IssjImIs A (7-l«*0 UM 



Quarter in which there occur* any 
event thai murines tf^ww* 
materially affects the accuracy of the 
information contained In any 
Bare tons prevtoua&r filed of w» 
person under paragraphs 4a) o? <b> of 
this section. An event thai niatorially 
affects the accuracy of the Informa- 
tion reported tochtdcs: .^--^ 

il> A cumulative increase of gW 
or more in the arooun; paid or expect- 
ed to be paid for influencing or at- 
tempting to influence a covered Feder- 
al action; or 

<2> A chame in the penwnts) or 
todrvtduaks) influencing or attempting 
to influence a covered Fedeial action; 

^(3) A change In the olfteerts). 
employee**), or Member**) contacted 
to influence or attempt to influence a 
covered Federal action, 

<d> Any person who requests or re- 
ceives from a person referred to In 
paragraphs (a) or <b> of wcttot 

CD A subcontract exceeding 1100.000 
at any tier und f a Federal contract; 

<2> A subgrant, contract, or subcon- 
tract exceeding $100,000 at any iter 
under a Federal grant; 

C3) a contract or subcontract exceed- 
ing 3100.000 at any tier under a Feder- 
al loan exceeding 1160.000: or, 

(4) A contract or subcontract exceed' 
in* 1100.000 at any tier under a Feder- 
al cooperative a g r e e m ent. 

Shall file a certification, and a disclo- 
sure form, if required, to the next tter 
above. 

ce) All disclosure forma, but not cer- 
tifications, shall be forwarded from 
tter to tier until received by the person 
referred to to paragraphs (al i or (b) of 
this section. That person sh all fo rward 
all disclosure forms to the agency. 

(f) Any certification or disclosure 
form filed under paragraph (e) of this 
section shall be treated as a jnaifrial 
representation of fact won ^h*?* 1 
receiving tiers shall rely. All liability 
arising from an erroneous representa- 
tion shall be borne solely by the tier 
ruing that representation and shall 
not be shared by any tier to which the 
erroneous representation hi fo ^™^ 
Submitting an erroneous certification 
or disclosure constitutes a failure to 
file the required certification or dtech> 
sure, respectively. If a person falls to 



file a required certification or dSsrio- 
sure, the United States may pursue an 
available remedies, including those au- 
thorised by section 13M, title 31. U.S. 
Code. 

ig) For awards and commitments in 
process prior to December 23, 1080, 
but not made before that date, certify 
cations stall be required at aw ard or 
commitment, covering sctivBleejoeeur- 
ring between December 23, 1880. and 
the date of award or comrnft ment . 
H ow ever , for awards and commitments 
m process prior to the December 23, 
1989 effective date of these prartslona. 
but not made before December 29, 
1989, disclosure forms shall no t be re- 
quired at tune of award or commit- 
meat but shall be filed within SO days, 
<h) No reporting Is required for an 
activity paid for with appropriated 
fund* if that activity Is allowable 
under either Subpart BorC. 

Subpart t—AcHvifios by Own 



• 8&200 Agency and l egislative Balsoa, 

(a) The prohibition on the use of ap- 
propriated funds, in 1 82.1 OOiaX. does 
not apply in the case of a payment of 
reasonable compensation made to an 
officer or employee of a person re- 
questing or receiving a Federal con- 
tract, gjanl loan, or cooperative agree- 
ment if the payment te for ofencyend 
legislative hateon activities not directly 
related to a covered Federal action- 

<b> For p upases of paragraph (s) of 
this section, providing any informa- 
tion specifically requested by an 
agency or Congress is allowable at any 

time. . 

(c> For purposes of paragraph la) of 
this section, the following agency and 
legislative liaison activities are allow- 
able at any time only where they are 
not related to a specific solicitation for 
any covered Federal action: 

tt) Discussing with an agency tin- 
eluding Individual demonstrations) the 
Qualities and characteristics of the 
person* products or services, con* 
ttons or terms of sale, and service ca- 
pabilities; and, 

C2> Technical discussions and other 
activities regarding the application or 
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of the person's products or the 



<d> For purposes of paragraph la> of 
this section, the fo&owtn* agendes 
and lesjafative HaJscn activities are a> 
lowablfi only where they ate prior to 
formal solicitation of any covered Fed- 
eral action; 

<l) Providing any information not 
specifically requested but necessary 
for an agency to make an Informed de- 
cision a bout i nrUatioo of a covered 
Federal action; 

(31 Technical « th r"rffirnt regarding 
the preparation of an unsolicited pro- 
posal prior to P* official submission: 



(3> Capability entations by per- 
sons seeking awards from an agency 
pursuant to the pf w efsJ o ns of the 
Small Business Act, as by 
Pub, U 85-807 and otter sub seq u e nt 
amendments. 

<e> Only those activities expressly 
authorised by tin* section are allow- 
able under this section. 

fa) The prohibition on the use of ap- 
propriated funds, In 183.100(a), does 
not apply to the case of a payment of 
reasonable co m pe n sation made to an 
officer or employee of a person re- 
questing or receiving a Federal con- 
tract, grant, loan, or cooperative agree- 
merit or an extension, continuation, 
renewal, amendment, or modification 
of a Federal contract, grant, loan, or 
cooperative agreement If payment Is 
for professional or technical services 
re nde red directly to the preparation, 
submission, or negotiation of any bid, 
proposal, or application for that Fed- 
eral contract, grant, loan, or coopere- 
Uve agreement or for meeting require- 
ments Imposed by or pursuant to law 
as a condition for receiving that Feder- 
al co ntract, grant, loan, or cooperative 
agreement, 

<fc> For pur pose s of paragraph (a) of 
this section, "professional and techni- 
cal services" shall be limited to advice 
and analysis directly applying any pn> 
fesskmal or technical rttsctpttoc. For 
example, drafting of a l egal docu ment 
sccompanytng a bid or proposal by a 
lawyer is allowable. Similarly, techni- 
cal advice p rovid e d by an engineer on 



bttliy of a piece of equipment rendered 
directly to the negotiation of a con- 
tract Is allowable. How e vat, communi- 
cations with the intent to Influence 
made by a professional (such as a li- 
censed lawyer) or a technical person 
(such as a heensed accountant) are not 
allowable under this section unless 
they provide advice and analysis di- 
rectly applying their professional or 
technical expertise and unless the 
advice or analysis is rendered directly 
and solely to the preparation, submis- 
ston or negotiation of a covered Feder- 
al action, rbua, fur example, comma* 
ntoations with the intent to influence 
made by a lawyer that do not provide 
legal advice or analysis directly and 
solely related to the legal aspects of 
his or her client's proposal, but gener- 
ally advocate one proposal over an- 
other are not allowable under this sec- 
tion because the lawyer Is not provid- 
tog prefessloneJ legal services. Similar- 
ly, communications with the Intent to 
influence made by an engineer provid* 
tog an engineering analysis prior to 
the preparation or submission of a bid 
or proposal arc not allowable under 
this section since the engineer Is pro- 
viding technical services but net di- 
rectly in the preparation, submission 
or negotiation of a covered Federal 
act ton. 

CO Requirements imposed by or pur- 
suant to law as a condition for receiv- 
ing a covered Federal award Include 
those required by law or regulation, or 
reasonably expected to be required by 
law or regulation, and any other re- 
quirements In the actual award doeu- 



Only those services expressly au- 
thorised by tilts section are allowable 
under this section. 

983.310 Besetting. 

No reporting is required with respect 
to payments of reasonable enmp e nsa- 
tion made to regularly employed offi- 
cers or employees of a person. 
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la) The imtoibttton 
propriaied ftwda, in 183,100* **, &** 
not apply to the case * /wreaawu* 
ble payment to ft pmen. than 
an officer or cmptoyee of » P^ff .T 
questing or receiving * »ww Fwr- 
aJa^lIthcpaymeni^^ 
atonal or technical sen-tees rendered 
directly to tte PW^o^«^; 
rton, or negotiation * W l^gogg- 
at or ippBc at l PP tor that Fedei^emv 
tract. ^Ctoan. or cooperati ye agree- 
ment or for meetteg requirement^^ 
mod to or pursuant to tow as a coma- 
lion for receiving that Federal con- 
trad* grant, loan, or cooperates agree- 

The reporting w^™ 11 ^* ^ 
|82,iWa) and Cb> regarding fP tog m 
disclosure form by earn parson* n ra* 
quired, shaH not apply with respect to 
^SfStonal or technical aervtoes ren- 
dered directly to the t^/** 4 ®***^ 
mission* or negotiation w* any «raroit- 
rS^wSteU» United »*t«s 

to insure or guarantee a loan. 

(O For P«n>oses rfpwagri^J^^ 
this section, "professional and techni- 
cal services" shall lie limited to advice 

^^^^^^^^^ 
fesstonal or technical discipline, For 
example, drafting or a legal document 
accompanying a Nd or f^JV» 
^ywTteallowahle. Similarly, techni- 
cal advice provided by an engineer on 
the performance or operational cap* 
WHty of a piece of equipment rendered 
directly to the negotiation of a con- 
tract is allowable. However, communi- 
cations with the intent to influence 
made by a professional (such as a li- 
censed lawyer) or a technical person 
(such as a licensed accountant) are not 
allowable under this section unless 
they provide advice and analysis di- 
rectly applying their professional or 
technical expertise and unk** |the 
advice or analysis to rendered directly 
and solely in the preparation^ 
skm or negotiation of a covered rater- 
al action. Thus* for example, commu- 
nications with the intent to influence 
made by a lawyer that do not provide 
legal advice or analysis directly and 



met? related to the legal asp* 

his or her chant's proposal, but |_ 
any advocate me ^oposai iw an- 
other are not allowable under this sec- 
Uon because the lawyer is not provw- 
I^profeaaional legal services. Similar- 
ly, commimlcaUons with the i»t*ntto 
influence made by an engineer provm- 
tng an engtocertoi: analysis pilor » 
the preparation or submission of a bid 
w proposal are not allowable muter 
tMs section since the engineer Is pro- 
viding technical services but not _ dj» 

rectly in the V^P^^y^^^ 
or negotiation of a covered Federal 



<d> Requirements imposed by orpur- 
nsant to tow as a condition lor reeety- 
tog a covered Federal award teaudB 
those required by law or regutotton, or 
reasonably expected to be required by 
tow or regulation, and any other 
Quiremento in the actual award dow- 
ments. 

(e) Tysons other than officers or 
employees of a peraon requesting or 
receiving a covered Federal '-tionm- 
dude consultants and trade assorts- 
tsons. 

if) only those services expressly au- 
thorised by this section are allowable 
under this section. 



#8X400 rVaattea 

(a) Any person »aX« » e£ 
Denature prohibited herein shall be 
subject to a dviJ penalty of not teas 
than $13,000 and »H mwe than 
$108400 for each such expenditure. 

ib> Any person who fails to file or 
amend the dteriosure form tsee Appen- 
dix B> to be filed or amended if re- 
Quired hereto, shall be w toa 
dvtl penalty of not less than $10,000 
and not more than $100,000 for each 
such failure. 

CO A filing or amended riling on or 
after the date on which an admin tstra- 
tive action for the imposition of a civil 
penalty Is commenced does not pre- 
vent the imposition of such civil penal* 
ty f or a failure occurring before thai, 
date An administrative action is com- 
menced with respect to a failure when 
an investigating official determines to 
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writing to comment an investigation 
of an allegation of such failure. 

<<!> In determining whether to 
impose a civil penalty, and the amount 
of any such penalty, by reason of a 
violation by any person, the agency 
shall consider the nature, circum- 
stances, extent, and gravity of the vio- 
lation, the effect on the abfltty of such 
person to continue to business, any 
prior violations by such person, the 
degree of culpability of such person, 
the ab&fty of the person to pay the 
penalty , and such other matters as 
may be appropriate. 

<e> First offenders under paragraphs 
4a) or lb) of this section shall be sub- 
ject to a dvtl penalty of $10,000, 
absent aggravating circumstances. 
Second and subsequent offenses by 
persona shall be subject to an appro- 
priate civil penalty between $10,000 
and $100400, as determined by the 
agency head or his or her designee, 

cf > An imposition of a ertfl penalty 
under this section does not prevent 
the United mates from seeking any 
other remedy that may apply to the 
same conduct that is the basis for the 
imposition of such civil penalty, 

#82.405 Pmstty ptwe e dm e a 

Agencies shall impose and collect 
civil penalties pursuant to the provi- 
sions of the Program Proud and Civil 
Remedies Act, 31 VAC sections 3803 
(except subsection <c», 380$, 380$, 
3806, 3807. 3808. and 3812, insofar as 
these provisions are not inconsistent 
with the requirements hereto. 

083.41$ Bnfojtttaatat 

The head of each agency shall take 
such actions as are necessary to ensure 
that the provisions hereto are vigor- 
ously implemented ami enforced to 
that agency. 



181*00 Secretory of Defease. 

<a> The Secretary of Defense amy 
exempt, on a case-by-case baste, a cov- 
ered Federal action from the prohibi- 
tion whenever the S ec r e tary deter- 
mines. In writing, that such an exemp- 
tion is to the national interest. The 
Secretary shall transmit a copy of 
each such written exemption to Con- 



882.000 

gress immediately after making such a 
determination. 

(b) The Department of Defense may 
issue supplemental regulations to im- 
plement paragraph (a) of this section. 



gauso 

to) Tte head of each agency shall 
collect and compile the disclosure re- 
ports isee Appendix B) and, on May 31 
and November 80 of each year, submit 
to the Secretary of the Senate and the 
Clerk of the House of Representatives 
a report containing a compilation of 
the information contained to the dis- 
closure reports received during the six- 
month period ending on March 31 or 
September 30. respectively, of that 
year. 

cb) The report, including the compi- 
lation, shall be available for public in- 
spection 30 days after receipt of the 
report by the Secretary and the Clerk. 

CO Information thai involves Intelli- 
gence matters shall be reported only 
to the Select Committee on Intelli- 
gence Of the Senate, the Permanent 
Select Committee on Intelligence of 
the House of Representatives, and the 
Committees on Appropriations of the 
Senate ami the Bouse of Representa- 
tives to accordance with procedures 
agreed to by such committees, Such 
information shall not be available for 
pubhc inspection, 

cd> Information that hi classified 
under Executive Order 12386 or any 
successor order shall be reported only 
to the Committee on Foreign Rela- 
tions of the Senate and the Committee 
on Foreign Affairs of the Rouse of 
R epresentati ves or the Committees on 
Armed Services of the Senate ami the 
House of Representatives (whichever 
such committees have Jurisdiction of 
matters involving such information) 
am! to the Committees on Appropria- 
tions of the Senate and the House of 
Representa tive* in ato m d an ce with 
procedures agreed to by such commit- 
tees. Such Information shall not be 
available for public inspection. 

Ce) The first semi-annual compila- 
tion shall be submitted on May 31. 
1990, and shall contain a compilation 
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of the disclosure reports received from 
December 23, 1080 to 31. 1900. 

<f> Major agendas, designated by the 
Office of Management and Budget 
(OMBl are reward to provide ma- 
chine-readable eompttaUow to the 
Secretary of the Senate and the Clerk 
of the How of Representatives no 
later than with to* compOattom due 
on May 31, 1091. OMB shall provide 
detailed specifications In a memoran- 
dum to these agencies, 

<K> Non major agencies are request- 
ed to provide machine readable compi- 
lations to the Secretary of the Senate 
srjd the Clerk of the House of Repre- 
sentatives. 

(h) Agencies shall keep the originals 
of all disclosure reports in the official 
files of the agency. 

0 8X606 Impfcter Genera! report. 

(a) The Inspector General or other 
of f total aa specified in paragraph I b> of 
this section, of each agency shall pre- 
pare and submit to Congress each 
year, commencing with submission of 
the President's Budget In 1991. an 
evaluation of the compliance of that 
agency with, and the effectiveness of, 
the requirements herein. The evalua- 
tion may Include any recommended 
changes that may be necessary to 
strengthen or improve the require- 
ments. 

<b> In the case of an agency that 
does not have an Inspector General 
the agency official comparable to an 
Inspector General shall prepare and 
submit the annual report, or, if there 
is no such comparable official the 
head of the agency Omn prepare and 
submit the annual report* 

to The annual report shall be sub- 
mitted at the same time the agency 
submits its annual budget Justifica- 
tions to Congress. 

(d) The annual report shall Include 
the following: All alleged violations re- 
lating to the agency's covered Federal 
actions during the year covered by the 
report, the actions taken by the head 
of the agency In the year covered by 
the report with respect to those al- 
leged violations and alleged violations 
in previous years, and the amounts of 
civil penalties imposed by the agency 
in the year covered by the report. 
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Amcnouc A to Past 83— 
CntrmcATfon Rganaatw umr: tm 

Ctrttfumum Mr Cot .recti QmnU, Lean*, 
trad Coopcrah t* AffrtrmenU 

The undersigned cerUfka, to the best of 
his or her gjaswkdge and belief . that: 

(1) Ho federal appropriated fundi hare 
been paid or wili be paid, by or on behalf of 
the u nde r signe d, to any person for tafluene< 
big or aUempUng to influence an officer or 
employe* of an agency, a Member of Con- 
gress, an officer or emptor** of Pon gees*, or 
an employee of a Member of Congrew m 
eonnecUTO with the swarding of any Feder- 
al contra* the making of any Federal 
grant, the making of any federal loan, the 
entering Into of any cooperative agree nent, 
and the extension, continuation , renewal, 
a m e n dm en t, or modification of any federal 
contract, grant, loan, or cooperative agree- 
ment. 

tS> If any funds other than Federal appro- 
priated fends haw been paid or wiM be paid 
to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Osngres*. an officer or 
employee of Congress, or an employee of a 
Member of Congress to connection with this 
Federal contract, grant, loan, or cooperate* 
agreement, the undersigned shall complete 
and submit Standard Form-IXL "Dtscio< 
sure Pom to Report Lobbying," to accord- 
ance with da instructions. 

(3) The undersigned shall require that the 
tanging* of this certification be included m 
the award documents for ail subawards at 
aU tiers t including rsbcootraets, subgrants. 
and contracts under : rants, loans, and cooo- 
eraUve a gr eem en t s ) and that all subreet- 
pleats shall certify and disclose accordingly. 

This cerUneaUea fc a material representa- 
tion of fact upon which reliance was placed 
when this transaction was made or enirrcd 
into, Submission of this cerilflcaUon is a 
prereqofette for maaing or entering into this 
transaction Imposed by section 1352. UUe 
SI, Code. Any person who fails to file 
the required eertifir iUon shaft be subject to 
a civil penalty of less than S 10.000 and 
not more Lhan $100,000 for each bwU fail- 
ure. 

Statement for Loon Qvamniee* and Loan 
tesanutee 

The undersigned states, to the best of Ids 
or her knowledge snd belief, thai: 

If any funds nave been paid or wm be paid 
to any person for mfraenctag or attempting 
to influence an offwer or employee of any 
agency, a Member oi Congress, an officer or 
employee of Censr****, or an employee of a 
Member of Coogrcaa to connection with this 
commitment providing far the United 
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mates to Insure r vjiarantee a loan, the tm> 
dermigncd stall complete and sobmn Stand- 
ard Ftom-LLU "Disclosure Farm to Report 
Lobbying," m accordance with its instruc- 
tions. 

Submission of this statement Is a prereo- 
tttstte for making or entertng Into this trans- 



action Imposed by section Ittt title SI, VM. 
Code, Any person who fails to file the re* 
quired statement ahaU be subject to a civil 
penalty of not teas than U0,000 and not 
more than Si 00.000 for each such failure, 
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Offioa of His) Socsotary, sHf u co Hon 



part *5— coveknmbitw1di of* 
baimbft and h h whpoh 
(nonfrocuument) and oov- 

E«fMffNTWB» tfOUIREMBTTS 
FOE MUO-fREE WOJtKFlACE 

(orai\its} 

Sec 

85 ioo Purpose. 

85.105 Definitions 

8ft. 210 Coverage. 

88,115 Poitey. 

Seaport ^^"8i9aet ef Adieu 

85.200 Debarment or suspension. 
85,205 Ineligible pemm 
85.210 Voluntary exclusion. 
85.215 Exception provision. 
85 320 Continuation of covered transac- 
tions. 

85£25 failure to adhere to restrictions. 
Iwfcewrt C INl Mwi nt 

85*300 General 

85.388 Causes for debarment- 

88.910 Procedures, 

83J1 I Investigation and referral 

85312 Notice of proposed debarment. 

8&S13 Opportunity to contest proposed de- 
barment* 

85u314 Debarring of tidal 1 * decision. 

85.315 Settlement and voluntary exclus*;<n. 

85.320 Period of debarment. 

85J. 5 Scope of debarment 

Susp s H D f yipemlow 

85.400 General 

85,405 Causes tor suspension. 

85.410 Procedure*. 

85.411 Notice of suspension, 

85 412 Opportunity to contest suspension. 

85.413 Suspending omcisJ's decision. 

85.415 Period of suspension. 

85.420 Scope of suspension. 

Subpart t ts»pe«jftmn»» #f OIA, H> m*4 

85.500 USA responsibilities. 

85,505 ED responsibility. 

85.510 Participants' mtponslbUWe*. 

m a ■ _ ml m, a -I m . . «_ - 

(Oraetf) 

85 600 Purpose. 
85.005 Definitions. 
85.610 Coverage. 



§85.100 

See, 

85.615 Grounds for suspension of pay* 
stents, suspension or termination of 
grants, or suspension or determent, 

85430 Effect of violation. 

85.525 Exception provision. 

85.630 CerttffcaUon requirements and pro- 
cedures. 

85435 Reporting of and employee sane* 
lions lor oonvtottaog of criminal ding of- 
fenses. 

Amxmx A to Burr 55-C**TOTOmow Rs> 
OASoijfs Dsasasanrr, Susrsaaiou, am 
Otttaa lUarammurr Mattsss— Psj- 
usav Covsaso TaajfascTtoss 

Atosdjx b so Psar 85— CsanrxBarmi Rs> 
asaaifto Pa a aaagp t; Susrsast ok. Xnsu- 
aisturr aire Vouuttasy Exctustaa— 
lows* Tm Covzaso TXAasAcricffs 

Amswi C to Past 85— CnrrmcsTTOJi Rs- 
CAJUusq OsucFftcs Wo*ktlacx Rssuisi 
aunt 

AoTKoamr: SLO. 13549; See. 5151-8160 of 
the Drug. Free Wcrfcpiaoe Act of 2088 'Pub. 
U 100-500, Title V. Subtitle D 41 081C WI 
et seqn 80 DAC. 3474. 1221e-3<*xi), 

Souses: 52 PR 18191 and 19204, afar 2& 
1988, unless otherwise noted . 

Ctoss R ay m unjcg See siso Office of Man- 
agement and Budget notice published at 55 
PR 21879, Way 25, 1990. 



tofrpagj A OwwoJ 

0 8-100 Purpose. 

(8) Executive Order (HO.) 12549 
provides that to the extent permitted 
by law. Executive departments ami 
agencies shall participate is a govern- 
roentwtde system for nonprocurement 
debarment and suspension. A person 
who is debarred or suspended shall be 
excluded from Federal financial and 
nonfinaneial assistance and benefits 
under Federal programs and activities. 
Except as provided in 9 85.200. Debar- 
ment or Suspension, 1 85.201, Treat- 
ment of Title IV. HBA participation, 
and i 85.215, Exception provision, de- 
barment or suspension of a participant 
hi a program by one agency shall have 
government wide effect 

(b) These regulations implement sec- 
tion 3 of Executive Order 12M9 and 
the guidelines promulgated by the 
Office of Management and Budget 
under section 6 of the Executive Order 
by: 
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(i) Picsu ibing the pmim and ec* 
Uvttte* thai we oorcrcd fay the gown* 
meuiwlde system; 

C2> Prescribing tte govejtimentwldc 
criteria and govesnmeBtwide min i mu m 
due praoen procedures that each 

fl) Providing ^ tte listing of de- 

* * ■■■■■■ Milfoil ■ ■ ■ ■ ft nta ■ ■ nfi 

DvTN SIX1 HUjpeiUgO pa* MuqUmSS, 

participants declared inctigibJe tsee 
definition of "ineligible" in 
I ftklOfti)), and participants who have 
voluntarily excluded themselves from 
participation in covered traniartlons 

(4) Setting forth tte consequence* 
of a debarment ittpentten. determi- 
nttiOQ of toeflgttHtty. or voluntary ex- 
dusioos and 

(5) Offering such other guidance m 
necessary for tte effective impJemeo* 
t attoo y d administration of tte gov* 
ermncntwldc vmE 

co Although these regulations cover 
the listing of Ineligible participants 
and the effect of such listing, they do 
not prescribe po licie s and procedures 
governing declarations of Ineligibility, 

(Austerity: E.O. ISM* SO OAC 108* a* 1) 
SftftbXIfc 1094<C*1 XD>, 3474> 

CSS PR 1*191 and 19294, May 28, IMS, u 
anwndrd at SS PR 1919U Mar % 1988) 

§61105 Dcfteitkaw, 

(a) Attenuate evidence. Information 
sufficient to support the reasonable 
befief that a particular act or omission 
has occurred* 

(b) Affiliate. Persons are affiliates of 
each another if, directly or indirectly, 
either one controls or has the power to 
control the other, on a third person 
controls or has the power to control 
both. Indicia of control include, but 
are not limited toe interlocking man- 
agement or ownership, identity of in- 
teres!* among family members, shared 
facilities and equipment, common use 
of employees* or a business entity or- 
ganised following the suspension or 
debarment of a person which has the 
same or similar management* owner- 
ship, or principal employees as the 
suspended, debarred, ineligible, or vol- 
untarily excluded person, 

Co Agency. *lny executive depart- 
ment, military department or defense 
agency or other agency of the execu- 
tive branch, excluding the independ- 
ent regulatory agencies. 



(d> Civil judgment The disposition 
of a cr vU acjUo n by any court of compe- 
tent Jgriadfettg* \ whether entered by 
verdict, decision, s etttan eni, stipula- 
tion, or otherwise creating a civil U- 
aWmy for tte wrongful seta com- 
pained of: or a firm! determination of 
hab&ty under the Program Fraud 
Civil Remedies Act of 1989 (31 UAC 
3801-12). 

it) ComHction, A judgment of con- 
viction of a criminal offense by any 
court of competent jurisdiction, 
whether entered upon a verdict or a 
plea, includtog a plea of nolo conten- 
dere. 

<f> Debarment An action taken by a 
debarring official in accordance with 
t hese regulations to exclude a person 
from participating in covered transac- 
tions, A p er s o n so excluded is **de> 
barred." 

tg> Debarring official An official au- 
thorised to Impose debarment- The de- 
barring official is either 

(D The agency head, or 

(2) An official designated by the 
agency head. 

<h> indictment Indictment for a 
criminal offense. An information or 
other filing by competent authority 
charging a criminal offense shall be 
given tte same effect as an indict- 

(I) fneHgibkL Excluded from partici- 
pation in Federal nonproeurement 
programs pursuant to a determination 
of lnsUgibPity under statutory, execu- 
tive order, or regulatory authority, 
other than Executive Order 12540 and 
its agency implementing regulations; 
for exemple, excluded pursuant to the 
Davis-Bacon Act and its implementing 
regulations, the equal employment op- 
portunity acts and executive orders, or 
the environmental protection acts and 
executive orders, A person is ineligible 
where the determination of ineligibil- 
ity affects such person's eligibility to 
participate in more than one covered 
transaction. 

<i> Legal providing*. Any criminal 
proceeding or any civil Judicial pro- 
ceeding to which the Federal Govern- 
ment or a State of local government or 
Quasi-govemment al authority is a 
party. The term includes appeals from 
such proceedings 
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<k> Ncmprocmement List Tte por- 
tion of tte Ust o/ Purge* ******* 
/torn Federal P*ioc ai e menf or sVoxpro* 
curemenf Prwgswass complied, main- 
tained and distributed by the Oeneral 
Services Administration (OSA) con- 
talning tte names and otter informa- 
tion about persons who have been de- 
barred, suspended, or voluntarily ex- 
cluded under Executive Order 12549 
and these regulations, and those who 
have been determined to be ineligible. 

cl) Notice. A written comiminteailon 
served hi person or sent by certified 
mail, return receipt re qu e ste d, or its 
equivalent, to tte test known address 
of a party, its Identified counsel Its 
agent for service of process, or any 
partner, officer, director, owner, or 
joint venturer of the party. Notice, if 
undeUverable, shall be considered to 
have been received by tte addressee 
five days after being properly sent to 
tte last address known by the agency, 

(ml Participant Any person who 
submits a proposal for, enters into, or 
reasonably may be expected to enter 
into a covered transaction, tills term 
ato*» includes any person who acts on 
behalf of or Is authorised to commit a 
participant In a covered transaction aa 
an agent or representative of another 
participant. 

<n> Person, Any Individual, corpora- 
tion, partnership, association, unit of 
government or legal entity, however 
organised, except: foreign govern- 
ments or foreign governmental enti- 
tles, public international organisa- 
tions, foreign government owned (in 
whole or In part) or controlled enti- 
ties, and entities consisting wholly or 
partially of foreign governments or 
foreign governmental entities. 

(o) Preponderance of ike evidence. 
Proof by information that, compared 
with that opposing ft, leads to the con- 
clusion that the fact at Issue is more 
probably true than not. 

cp> Principal. Officer, director, 
owner, partner, key employee, or other 
person within a participant with pri- 
mary management or supervisory re- 
sponsibilities; or a person who has a 
critical influence on or substantive 
control over a covered transaction, 
whether or rat employed by the par- 
ticipant Persons who have a critical 



influence on or substantive control 
over ajyve^ transaction are: 

11) Principal investigators, 

(q) Proposal A solicited or unsolic- 
ited bid, application, request, Invita- 
tion to consider or similar communica- 
tion by or on behalf of a person seek- 
tng to participate or to receive a bene- 
fit, directly or Indirectly, in or under a 
covered t r a n sa cti on, 

it) Respondent A parson against 
whom a determent or suspension 
action has been initiated, 

(s> State, Any of tte mates of tte 
United States, the District of Colum- 
bia, the Commonwealth of Puerto 
Rico, any territory or possession of the 
United States, or any agency of a 
State, exclusive of institutions of 
higher education, hospitals, and units 
of teal government A mate instru- 
mentality will be considered part of 
tte State government if It has a writ- 
ten determination from a State gov- 
ernment that such State considers 
that Instrumentality to be an agency 
of tte State governme nt 

Ct> Suspending official An official 
authorised to impose suspension, Tte 
suspending official is either 

ill The agency head, or 

12) An official designated by the 
agency head. 

(u) Suspension. An action taken by a 
suspending official In accordance with 
these regulations that immediately ex- 
cludes a person from participating In 
covered transactions for a temporary 
period, pending completion of an in- 
vestigation ami such legal, debarment 
or Program Fraud Civil Remedies Act 
proceedings as may ensue. A person s > 
excluded hi ''suspended." 

(v) Voluntary exclusion or voluntari- 
ly excluded. A status of nonparticipa- 
tion or limited participation In covered 
transactions assumed by a person pur- 
suant to the terms of a settlement 

(w) £& The VJB. Department of 
Education. 

< Authority: E.0. 1254ft; SO U£LC. 34741 

f*a FR 19191 and 19304. May 36, less, s» 
amended si 39 PR 1919ft. May 28. 1988) 

6 85.110 Coverage. 

<e> These regulations apply to all 
persons who have participated, are 
currently participating or may reason- 
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ably be expected tt> participate in 
transactions under Federal 
ement programs. For purposes of 
these regulations such transactions 
will be referred to as "covered transac- 

iiOnS." 

(I) Ctoeemf trtmjoctton. Fpr ^jr- 
poses of these regulations, a covered 
transaction is * primary covered trans- 
action or a lower tier covered transac- 
tion. Covered transactions at any tier 
need not Involve the transfer of Feder- 
al funds* 

U> Primary covered transaction. 
Except as noted in paragraph (a*2) of 
this section, a primary covered trans- 
action is any nonprocurement transac- 
tion between an agency and a person, 
regardless of type* Including: grants, 
cooperative agreement*, scholarships, 
fellowships, contracts of assistance, 
loans, loan guarantees, subsidies, in- 
surance, payments for specif ted use, 
deration agreements and any other 
nonprocurement transactions between 
a Federal agency and a person. Pri- 
mary covered transactions also Include 
those transactions specially designated 
by the VS. Department of Rousing 
and Urban Development in such agen- 
cy 1 * regulations governing debarment 
and suspension. 

(10 Lower tier covered transaction- A 
lower tier covered transaction Is: 

<A> Any transaction between a par- 
ticipant and a person other than a 
procurement contract for goods or 
services, regardless of type, under a 
primary covered transaction. 

(B) Any procurement contract for 
goods or services between a partici- 
pant and a person, regardless of type, 
expected to equal or exceed the Feder- 
al procurement mall purchase thresh- 
old fixed at 10 UAC. 2304(g> and 41 
UJ&C. f*Wg) (currently $25,000) under 
a primary covered transaction, 

(C) Any procurement contract for 
goods or services between a partici- 
pant and a person under a coverrd 
transaction, regardless of amount, 
under which that person will have a 
critical Influence on or substantive 
control over that covered transaction, 
Such persons are? 

U) Prtncipal Investigators. 
<2> Providers of federally-required 
audit services. 



U CR St**** A (7-1-90 baton; 

(2) Exceptions. The following trans- 
acts^ are not covered: 

si) statutory entitlements or manda- 
tory awards (but not subtler awards 
thereunder which are not themselves 
mandatory*, including deposited funds 
insured by the Federal Government; 

(ii> Direct awards to foreign govern- 
ments or public International organi- 
sations, or transactions with foreign 
governments or foreign governmental 
entities, public International organiza- 
tions, foreign government owned (In 
whole or in part) or controlled enti- 
ties, entitles consisting wholly or par- 
tially of foreign governments or for- 
eign governmental entities; 

(ill) Benefits to an individual as a 
personal entitlement without regard 
to the individual* present responsibil- 
ity (but benefits received in an individ- 
ual's business capacity are not except- 
ed): 

(lv) Federal employment; 

(v> Transactions pursuant to nation- 
al or agency-recognised emergencies or 
disasters; 

(vl) Incidental benefits derived from 
ordinary governmental operations; 
and 

(vii) Other transact tons where the 
application of these regulations would 
be prohibited by law. 

(b) Relationship to other sections. 
This section describes the types of 
transactions to which a debarment or 
suspension under the regulations will 
apply. Subpart B, "&fect of Action/' 
5 89.200, 'Debarment or suspension," 
sets forth the consequences of a debar- 
ment or suspension. Those conse- 
quences would obtain only with re* 
specf to participants and principals in 
the covered transactions and activities 
described In t fcS.littah Sections 
85.325, "Scope oi debarment," and 
85.420, "Scope of suspension," govern 
the extent to which a specific partici- 
pant or organisational elements of a 
participant would be automatically in- 
cluded within a debarment or suspen- 
sion action, and the conditions under 
which affiliates or persons associated 
with a participant may ate be 
brought within the scope ol the 

action. 

(c) Relationship to federal procure- 
ment activities, Debarment and sus- 
pension of Federal procurement con- 
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tractors and subcontractors under 
Federal procurement contracts are 
covered by the Federal Acquisition 
Regulation (FAR), 48 CFR Subpart 
9.4. 

(Authority: ELO. 12*4$ 20 UAC. OT4> 

985JI5 Potter. 

(a) In order to protect the public in- 
terest, it Is the policy oi the Federal 
Government to conduct business only 
with responsible persons. Debarment 
and suspension are discretionary ac- 
tions that, taken in accordance with 
Executive Order 12540 and these regu- 
lations, are appropriate means to im- 
plement this policy. 

<b> Debarment and suspension are 
serious actions which shall be used 
only in the public interest and for the 
Federal Government's protection and 
not for purposes of punishment. Agen- 
cies may impose debarment or suspen- 
sion for the causes and in accordance 
with the procedures set forth In these 
regulations. 

ic) When more than one agency has 
an interest in the proposed debarment 
or suspension of a person, consider- 
ation shall be given to designating one 
agency as the lead agency for making 
the decision. Agencies are e ncoura ged 
to establish methods and procedures 
for coordinating their debarment or 
su pension actions. 

(A •.thorny- 12*49; 20 UaC 3474) 

Support B Ef fort of Acrton 

§ 85*200 Debarment or s usp e nsion . 

(a) Primary covered transactions. 
Except to the extent prohibited by law 
and subject to $ 85.2*>1, Treatment of 
Title IV, HEA participation, persons 
who are debarred or suspended shall 
be excluded from primary covered 
transactions as either participants or 
principals throughout the executive 
branch of the Federal Government for 
the period of their debarment or sus- 
pension. Accordingly, ED shall not 
enter Into primary covered transac- 
tions with such debarred or suspended 
persons during such period, except as 
permitted pursuant to I (9.215. 

(b> Lower tier covered transactions. 
Except to the extent prohibited by law 
and subject to § 85.210, Treatment of 



Title TV, HEA participation, persons 
who have been debarred or suspended 
shall be excluded from participating as 
either participants or principals in as 
lower tier covered transaction (see 
fiOMUKaxlXli)) for the period of 
their debarment or suspension. Such 
persons shall also be excluded from all 
contracts to provide federally-required 
audit services regardless of contract 
amount, 

fc) Exceptions. Debarment or sus- 
pension does not affect a person's eli- 
gibility for 

( 1 > Statutory entitlements or manda- 
tory awards (but not subtler awards 
thereunder which are not themselves 
mandatory), including deposited funds 
insured by the Federal Government; 

(2) Direct awards to foreign govern- 
ments or public International organ!- 
saltans, or transactions with foreign 
governments or foreign governmental 
entities, public international organisa- 
tions, foreign government owned (in 
whole or in part) or controlled enti- 
ties, and entitles consisting wholly or 
partially of foreign governments or 
foreign governmental entities; 

(3) Benefits to an Individual as a per- 
sonal entitlement without regard to 
the individual's present responsibility 
(but benefits received in an individ- 
ual's business capacity are not except* 
ed); 

(4) Federal employment: 

(5) Transactions pursuant to nation* 
al or ageney-recogniaed emergencies or 
disasters; 

f6) Incidental benefits derived from 
ordinary governmental operations; 
and 

(7) Other transactions where the ap- 
plication of these regulations would be 
prohibited by law. 

{Authority: EO. 13549; 20 V&C. lOSStaXi* 
tndthXU 1894<CXiXD>,3474) 

(53 PR 10191 and 10204, May 25, 1988, at 
amended at 53 FR 10192, May 36, 1086) 

905JO1 Treatment at Title IV, HEA par- 
Ucipstfeo. 

(axil The debarment of an educa- 
tional institution muter S.O. 12540 
pursuant to procedures that comply 
with 5 UAC. 504*56? (formal adjudi- 
cation requirements under the Admin- 
istrative Procedures Act) terminates 
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the institution* ettgfliilily to partid- 
pate In any student 
ance jmnrn authorised toy Tttie XV 
of the Higher Education Ad of 186fc 
as imfDdeu, for the duration of the 
debarment. 

(2Xi) The suspension of an educa- 
tional institution under RO- 12M8 
pursuant to procedures that comply 
with ft U AC. 854-55? suspends the to- 
sUtuto's eUgibittty to particulate to 
any student financial assistance pro- 
gram authorised by Title IV of the 
Higher Education Act of 1968, as 
amended, 

(U> Hie suspension of Title IV eligi- 
bility lasts for a period of 80 days, be- 
ginning on the date of Uie suspending 
official's decision, except that it may 
la** longer if the institut ion an d the 
Secretary agree to an extension or If 
the Secretary initiates a limitation or 
termination pw<*dir* MatoatUic in- 
stitution unoer 34 CFR Part 688* Sub- 
part G, prior to the 68th day. 

<bxl> Except as provided to para- 
graph (a) of this section, the debar* 
roent* suspension, proposed debar- 
ment or proposed suspension of an 
educational Institution or lender under 
E.0. 18549 does not affect the eligibil- 
ity of the institution or lender to par- 
ticipate in any student financial assist- 
ance program authorised by Title JV 
of the Higher Education Act of 1965, 
as am end e d . 

<2KI> The Secretary inmates a de- 
barment or s us pensi on proceeding 
under f 85.316 or 1 55.414. respectively, 
against an educational institution that 
is suspended or debarred under E.O. 
12549 by ED or another Federal 
agency if the procedures used did not 
comply with 5 VAC 554-557. 

tii> The Secretary conducts an audit 
or program review of any lender that 
is debarred or suspended by ED or an- 
other Federal agency, to determine 
whether grounds exist for the initi- 
ation of a fine, limitation, suspension* 
or termination action against the 
lender under 34 CFR Part 688. Sub- 
part G. 

(Authority: E-O 12549; 30 U4J.C- tOS*aXi> 
andibXU iOMcXlXD*. 34W 

ift) FR 19182, May 36, 19681 



ss&Jtas latWsW l " — 

*wwrf?s who are ineltgitu^es de- 
fined to 185405(11, are excluded to ac- 
cordance with the apptkabte statuto- 
ry, executive outer, or regulatory au- 
thority. 

< Authority: SIO. 13549; 30 UAC HH) 

§85419 Votatary awdarioa, 

persons who accept voluntary exclu- 
sions under 165.315 are «^uAsd to 
accordance with the terms of their set- 
tlement*. ED shall and participants 
may. contact the original action 
a ge ncy to ascertain the extent of the 
exclusion. 

tAutbortiy: K.O. ISMS; 3Q UAC 34W 

185X15 ExetpUoo prwrWoa. 

ED may grant an exception permu- 
ting a debarred, suspended, or vohuv 
tartty excluded person to participate 
in a particular covered transaction 
upon o written detc n ulna Hon by the 
agency head or an authorised designee 
stating the reasonts) for deviating 
from use Presidential polk* estab- 
lished by Executive Order 13548 and 
185.200 of this rule. However, to ac- 
cordance with the President's suited 
intention to the Executive Order, ex- 
ceptions shall be granted only tofre- 
qoerttly. Exceptions shall be reported 
to accordance with 1 85J05ta*. 

(Autftorttr RO. 13548; 20 UJ5.C. S4W 
I88l230 CDUthiuatioa of cowed touwac- 



(a) Notwithstanding the debarment, 
suspension, determination o* toehgibO- 
Ity, iir voluntary exclusion of any 
person by an agency, agencies and par- 
ticipants may continue covered trans- 
actions in existence at the time the 
person was debarred, suspended, de- 
clared ineligible, or voluntarily ex* 
eluded. A decision as to the type of 
termination action, if any, to be taken 
should be made only after thorough 
review to ensure the propriety of the 
proposed action. 

<b> Except as provided to §85.201, 
Treatment of Title IV, SEA participa- 
tion, and 1 85*215, Exception provision, 
the Secretary shall not, and partici- 
pants shall not. renew or ex*£nd cor- 
ered transactions (other than no-cost 



318 



4 »7 



OfBco of law Sacrotavy , Education 



5 15*905 



time extensions) with any person who 
is debarred, suspended. Ineligible or 
voluntary excluded. 

lAutfwtty: K.O. ISM* 30 D\&C 19831 aXl) 
and ihXU lOSKcXlXDi, 54941 

159 FR 19191 and 18304. May 35, 198*, as 
amended at 58 FR 19192. Hay 28, 18681 

985125 VtBmtottl^tawmnfctkm*, 

Except as permitted under |85£15 
or i B5.220 of these regulations, a par- 
ticipant shall not knowingly do busi- 
ness under a covered transaction with 
a person who is debarred or suspend- 
ed, or with a person who is ineligible 
for or voluntarily excluded from that 
covered transaction. Violation of this 
restriction may result to disallowance 
of costs, annulment or termination of 
award, issuance of a stop work order, 
debarment or suspension, or other 
remedies, as appropriate. A participant 
may rely upon the certification of a 
prospective participant to a tower tier 
corned transaction that it and its 
principals are not debarred, suspend- 
ed, ineligible, or voluntarily excluded 
from the covered transaction (see Ap- 
pendix B), unless it knows that the 
certification is erroneous. An agency 
has the burden of proof that such par- 
tictoant did knowingly do business 
with such a person. 

(Atttbority: ELCX 12549; 20 V&.C 3474) 



995399 General. 

Hie debarring official may debar a 
person for any of the causes in 
185.305, using procedures established 
to S$ 68*310 through 65.314. The exist- 
ence of a cause for debarment, howev- 
er, does not necessarily require that 
the person be debarred; the serious- 
,ness of the person's acts or omissions 
and any mitigating factors shall be 
considered to making any debarment 
decision, 

(Authority: E.O. 12549; 30 UB.C. 3474) 

685J8S Cause* for debarment. 

Debarment may be imposed to ac- 
cordance with the provisions of 
II 85.300 through 85.314 for 

(a* Conviction of or dvii Judgment 
for 



ill Commission of fraud or a crimi- 
nal offense in connection with obtain- 
ing, att empti ng to obtain, or perform- 
ing a public or private agreement or 
transaction; 

(2> Violation of federal or State 
antitrust statutes, including those pro- 
acribtog price fixing between competi- 
tors, allocation of customers between 
competitors, and bid rigging: 

13) Commission of embesatement, 
theft, forgery, bribery, falsification or 
destruction of records, making false 
statements, receiving stolen property, 
making false claims, or obstruction of 
justice? or 

C4> Commis s ion of any other offense 
indicating a lack of business integrity 
or business honesty that seriously and 
directly affects the present responai- 
biiity of a person. 

<bi Violation of the terms of a public 
agreement or transaction so serious as 
to affect the integrity of an agency 
program, such as? 

(DA willful failure to perform to ac- 
cordance with the terms of one or 
aura public agreements or transac- 

(2) A history of failure to perform or 
of unsatisfactory performance of one 
or more public agreements or transac- 
tions; or 

(3) A willful violation of a statutory 
or regulatory prov i si on or requirement 
applicable to a public agreement or 
tra ns a cti on, 

<c> Any of the following causes: 

(i> A nonprocurement debarment by 
any Federal agency taken before Octo- 
ber 1. 1668. the effective date of these 
regulations, or a procurement debar- 
ment by any Federal agency taken 
pursuant to 48 CFR Subpart 0.4; 

<2> Knowingly doing business with a 
debarred, suspended, ineligible, or vol- 
untarily excluded person, in connec- 
tion with a covered transaction, except 
as permitted in 1 85.215 or 1 65.220; 

(3) Failure to pay a single substan- 
tial debt, or a number of outstanding 
debts < including disallowed costs and 
overpayments, but not including sums 
owed the Federal Government under 
the Internal Revenue Code) owed to 
any Federal agency or instrumentali- 
ty, provided the debt is uncontested by 
the debtor or. If contested, provided 
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that the debtor's legal »nd admtoistrs- 
Uve remcdfrs have tan cshanaf* 

(4) violation of ft material provision 
of » voluntary exclusio n agreement 
entered into under 185*315 or of any 
settlement of ft debarment or unpen- 



(ft) Violation of ftny requii«nent of 
Subpart Foi this port* relating to pro- 
viding « drug-free workplace, ss set 
forth to I tfctti of tWs part. 

(d> Any other came of *> serious or 
compelling a nature Utai it affect* the 
present responsibility of a pesos*. 



cAuiborttj: aUX 1S542: » »*C 34T4> 

ess wh mn a** loaot. May » im •* 

amended at 54 PR 4990 and W60. *** 
19S9 Mid 59 PR 3im. May Sft. 1990} 



IS&Jtt Piswdm ta, 

ED shall process debarment actions 
aa informally s* practicable, consistent 
with the principle* of fundamental 
fairness, using the procedures to 
|| 8W11 through 85.314, 
< Authority: &o. isMfc 10 u Aa mw) 



585211 l ar ts ttgsHns sni wfcmt 

information concerning the exist- 
ence of a cause for debarment from 
any source shall be promptly reports 
investigated, ftnd referred, when ap- 
propriate, to the debarring official for 
consideration. After consideration, the 
debarring official may issue a notice of 
proposed debarment 

(Autboritr E-O 1254* 20 UJ&C 3414) 
8&J1Z Nolicr of propotd d eban aeni 

A debarment proceeding shall be Ini- 
tiated by notice to the respondent ad- 
vftstog? 

(a> That debarment Is being consid- 
ered. 

ib) Of the reasons for the proposed 
debarment in terms sufficient to put 
the respondent on notice of the con- 
duct or transacttorrts) upon which It is 



(e) Of the causes) relied upon under 
1 83.305 for proposing debarment: 

(d) Of the provisions of 185.311 
through 185*314, and any other ED 
procedures, if applicable, governing 
debarment decisionmaking; and 

ce> Of the potential effect of a de- 
barment. 



lAstborfiy: &0 13545; 25 XW 




Cftl syftmixiiom tn v& o ri tUm, 
Within 30 days sills' reoeipt of the 
notice of proposed debarment, the re- 
spon dtat may submit, to person, to 
writing, or through a representative, 
Information and argume nt to oppos> 
Uon to the propoaed debarment* 

(b) Additional proceeding a* to tfi* 
pm$e& material firt* (l>toarttom^ 
based upon a conviction or crvH w 



tf the debarring official tods 
that the respondent** submi ss ion to 
opposition raises a genuine dispute 
over facta material to the propoaed de- 
barment* rtsp ondenU s) shaU be af- 
forded an opportunity to appear with 
a representative, submit documentary 
evidence* pi count witnesses, and con* 
front any witness the agency presents. 

€21 A transcribed record of any sddi- 
Uonal proceedings shall be mftde avail* 
able at coat to the respondent, upon 
request, unless the respondent and the 
agency, by mutual agreement, waive 
the requirement for a transcript* 

i Authority: 8LO. 135*0; so OAC 5474) 



I8SJ14 Dabatftes ofttetoN ft sthem . 

(a> No additional proceeding* neoa- 
3ur% In ftctiong based upon ft convic- 
tion or dvtt Judgment, or in which 
there is no genuine dispute over mate- 
rial facts, the debarring official shall 
make a decision on the basis of all the 
Information in the ad mini st r ative 
record, including any submission made 
by the respondent. The decision shall 
be made within 45 days after receipt 
of any information and argument sub- 
mitted by the respondent, unless the 
debarring official extends this period 
for good cause. 

<b) Additional proceedings neces- 
sary. 11) In actions to which additional 
proceedings are necessary to deter- 
mine disputed material facts, written 
findings of fact shall be prepared. The 
debarring official shall base the deci- 
sion on the facts as found, together 
with any information and argument 
submitted by the respondent and any 
other information in the administra- 
tive record. 
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(2) The debarring official may refer 
disputed material facts to another of - 
ficiul tor findings of tort. The debar- 
rim; official nay reject any such find- 
ings, to whole or to part, only after 
specifically determining them to be ar- 
bitrary and capricious or dearly erro- 
neous 

(Si The debarring official's decision 
sha ll be made after the con clusion of 
the proceedings with respect to disput- 
ed facts 

(e> (1> gjgsdsfd ©/ proof. In sny de- 
barment a c tion , the cause for debar- 
ment must be est abli s hed by a prepon- 
derance of the evidence. Where the 
propose d debarment is based upon a 
conviction or crrO Judgment, the 
standard shall be deemed to nave been 
met. 

(2) Burden of proof. The burden of 
proof is on the agency proposing de- 
barmsnta 

(d) £fo*tce of debarring official* de- 
cision* CD If the debarring official de- 
cides to impose debarment, the re- 
spondent shall be given prompt notice; 
fi) Referring to the notice of pro- 
til) Specifying the reasons for debar- 
ment; 

chi) Stating the period of debarment, 
including effective dates; and 

(iv) Advising that the debarment Is 
effective for covered transactions 
throughout the executive branch of 
the Federal Government unless an 
agency head or an authorised designee 
makes the determination referred to 
to 5 85*215 or the debarment or sus- 
pension is against— 

(A) An educational institution under 
procedures that do not meet the re- 
quirements of | a); or 

(B) A lender participating in the 
Title IV. Part B, KBA program. 

<2 If the debarring official decides 
not to Impose debarment, the respond- 
ent shall be given prompt notice of 
tost decision. A decision not to impose 
debarment shall be without prejudice 
to a subsequent imposition of debs'* 
merit by sny other agency. 

< Authority: RO. 12548; 20 U-SC. 108***1) 
and thXlt, tOSAceXtXDl, 5474) 

153 Fit 19191 and 19204. May 2S. 1985. as 
amended at 53 PR 1*3*2, Mar 25, 15581 
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f a) When to the best interest of the 
Government, ED may, st any time, 
settle • debarment or suspension 
action. 

cb) If a participant and Urn sgeney 
agree to a voluntary exclusion of the 
participant* such voluntary exclusion 
shaH be entered on the Nonprocure- 
ment Ust (see Subpart EX 

< Authority: K.O. 12545; 20 UJSLC S4V4) 
881215 ProosaWes for Ttum IV, HKA st- 



(aXD If the Secretary debars an 
educational institution under E.O. 
125 45. the Sec retory uses the follow- 
ing procedures to connection with the 
debarment to ensure that the debar- 
ment also precludes participation 
under Title IV of the Higher Educa- 
tion Act of 1965, as amended: 

(1) T he p r o ce d ures to 1 65.312. Notice 
of proposed debarment, and 
1 8&514C d>, Notice of debarring offi- 
cial's decision. 

<ii) Instead of the procedures to 
1 85.313 and 1 85J14I aMc), the proce- 
dures to 54 CFR Part 68ft, Subpart O. 

(2) An administrative law judge shall 
act as the debarring official for pro- 
ceeding under this section, 

cb) On appeal from a decision debar- 
ring an educational institution, the 
Secretary issues a final decision after 
all parties have filed their written ma- 
terials with the Secretary. 

(O in such a proceeding, in addition 
to the findings and conclusions re* 
quired by 34 CFR Part 688, Subpart O. 
the debarring official, and, on appeal, 
the Secretary* determine whether 
there exist sufficient grounds for de- 
barment as set forth in i 85,355. 

(Authority: EC 12545; 20 VM.C lOfiBaXi) 
and IhXU lOMCeXlKDfc 3474 > 

(53 PR 18152, May 28, 1888) 

885J35 rVriod of debanacftt 

(a) Debarment shall be for a period 
commensurate with the seriousness of 
the causefsx If a* suspension precedes 
a debarment, the suspension period 
shall be considered to determining the 
debarment period 
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(II Determent tor causes oiter than 
those related to & violation of the re- 
qttiremcnts of Subpart F of th fc part 
generally should mi exceed three 
yean. Where eircumsiaiwi vtrmii^ 
longer period of debarment may be *m- 

PC (^fi tte cue of a debarment for a 
violation of tte requirements a* Sub- 
part F of this part (fee I ttJtftCcXSa 
tte period of debarment stall not 
exceed five years. 

lb) Tte deterring official may 
extend an existing deterronl tor an 
additi o nal ported, if that officia l dete r- 
mines that an extension to necessary 
to proteet tte public interest. How 
or, a determent may not be extended 
sofeiy on the basis of the facts am) cir* 
cumstmtees upon whichi Ite 
tensest aetion wis baaed .If debar- 
ment for an ideational period is deter- 
mined to be necessary, tte procedures 
of f| 85.311 through 85J14 shall be 
followed to extend the debarment* 

<c> Tte respondent may request the 
debarring official to reverse tte debar; 
merit decision or to reduce tte period 
or scope of determent Such a request 
shall be to writing and aupported by 
documentation. Tte debarring of ftetoi 
may grant such a request for reasons 
including, but not limited to; 

<1> Newly discovered material evt- 

^2>%eversal of the conviction or civil 
jodpnent upon which tte determent 
was based; 

(3) Bona fide change in ownership or 
management; 

(4> Elimination of other causes for 
which the determent was imposed; or 

(5) Other reasons tte deterring offi- 
cial deems appropriate. 

(Authority: CO. 12949: 20 UAC. 3414) 

I S3 FR met and 19204, May 28, 1988. as 
amended at M PR 496© and 4860, Jan. 31. 
im mnd f>* FR 21699. May 

sg&m Seepcof determent. 

(a) Scope in general U> Determent 
of a person under these regulations 
constitutes determent of all its divi- 
sions and other organisational ele- 
ments from ail covered transactions, 
unless the debarment decision is limit- 
ed by its terms to one or more specifi- 
cally identified individuals, divisions or 



other organisational dements or to 
specific types nf transactions 

tS> Tte debarment action ray to- 
etude any aflBtete of tte participant 
that Is specifically named and given 
notice of the proposed debarment and 
an opportunity to respond (see 

H 8&311 through SM14X. 

(b> Imputing conduct *\ar purpw* 
of determining the scope of debar- 
ment* conduct may be imputed as fol- 
lows: 

(1) Conduct imputed to participant 
Tte fraudulent, criminal or otherserl- 
ously Improper conduct of any officer, 
director, shareholder, partner, employ- 
ee, or other individual associated with 
a participant may be imputed to tte 
participant when tte conduct occurred 
in connection with tte iudrvtduars 
performance of duties for or on behalf 
of the participant, or with the partim* 
pant's knowledge approval, or acquies- 
cence. Tte participant's acceptance of 
the benefits derived from the conduct 
shall be evidence of such knowledge, 
approval* or acquiescence. 

(2) Cfemteet imputed to in&vtduaU 
associated with participant The 
fraudulent, criminal, or other serious- 
ly improper conduct of a participant 
may be Imputed to any officer, direc- 
tor, shareholder, partner, employee, or 
otter individual associated with tte 
participant who participated in, knew 
of, or ted reason to know of tte par- 
ttcfeant's conduct. 

(3) Conduct of one participant im- 
puted to other participant* in a joint 
venture. Tte fraudulent, criminal, or 
otter seriously improper conduct of 
one participant in a joint venture, 
grant pursuant to a joint application, 
or similar arrangement may be imput- 
ed to other participants if the conduct 
occurred for or an behalf of the joint 
venture, grant pursuant to a joint ap- 
plication, or similar arrangement may 
be imputed to otter participants if the 
conduct occurred for or on behalf of 
the joint venture, grant pursuant to a 
joint application, or similar arrange- 
ment or with tte knowledge, approval, 
or acquiescence of these participants. 
Acceptance of the benefits derived 
from the conduct shall be evidence of 
such knowledge, approval, or acquies- 
cence. 
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< Authority: EJX 1354S: SO OAC 34*4> 

Subpart P ImesntJou 

• SMOe General 

(a) Tte suspending official amy sus- 
pend a person for any of the causes to 
885.405 using procedures established 
in IS 85,410 through 83.413. 

<b> Suspension is a serious action to 
be imposed only when: 

(1) There exists adequate evidence 
of one or more of tte causes set out in 

* 85.405. and 

(2) Immediate action is necessary to 
protect tte public interest, 

Ce) In assessing tte adequacy of tte 
evidence, the agency should consider 
how much information Is available, 
how credible it is given tte circum- 
stances, whether or not important al- 
legations are corroborated, ami what 
inferences can reasonably be drawn as 
a result. Tills a ssess men t should in- 
clude an examination of baste docu- 
ments such ss grants, cooperative 
agreements, loan authorisations* and 
contracts. 

(AuiharOy: KO. 12*49; SO UJSXT. 3474) 

8&48S Cansetfermspeaskm* 

is) Suspension may be imposed in 
accordance with the provisions of 
§585,400 through 85.413 upon ade- 
quate evidence: 

ID TP suspect the commission of an 
offense listed in 1 8&30ttafc or 

(2> That a cause for debarment 
under 5 85.305 may exist 

ib> Indictment shall constitute ade- 
quate evidence for purposes of suspen- 
sion actions, 



(Authority: B.0. 13949; 20 VAC 3474 ) 
* 35,410 Procasare* 

(a) investigation and referral. Infor- 
mation concerning the existence of a 
cause for suspension from any source 
shall be promptly reported, investigat- 
ed, and referred, when appropriate, to 
tte suspending official for consider- 
ation. After consideration, the sus- 
pending official may issue a notice nf 
suspension. 

tb) Decisionmaking process. ED 
shall process suspension actions as In- 
formally as practicable, consistent 
with principles of fundamental fair- 



ftlMtt 

ness, using the procedures in 1185.411 
through 85.413. 

(Authority: 12549; SO U&C 3474) 

§8&4is Hateo efsassasate, 

When a respondent to suspended, 
notice shall immediately be given: 

ta> That suspension has been im- 
posed! 

(b> Thai tte suspension is based on 
an indictment, conviction, or otter 
adequate evidence that the respondent 
has committed irregularities seriously 
reflecting on tte propriety of further 
Federal Qovemment dealings with the 
respondent; 

CO Describing any such irregularities 
in terms sufficient to put the respond- 
ent on notice without disclosing tte 
Federal Government's evidence; 

(d) Of tte causecs) relied upon under 
1 85.405 for imposing suspension; 

<e> That tte suspension is foe a tem- 
porary period pending the completion 
of an investigation or ensuing legal 
debarment* or Program Fraud Civil 
Remedies Act proceedings; 

<f> Of the provisions of 1185.411 
through 85.413 and any otter ED pro- 
cedures, if applicable, governing sus- 
pension decisionmaking; ami 

(g> Of the effect of the suspension. 

(Authority: KO. 12549; 20 uac 34741 
8 85.412 Opportunity to eeatcst 



fa) Submission in opposition, 
Within 80 days after receipt of the 
notice of suspension, the respondent 
may submit, in person, in writing, or 
through a representative, information 
and argument in opposition to tte sus- 
pension. 

<b> Additional pr o c ee di ngs as la dis- 
puted material facts. (I) If the sus- 
pending official finds that the re- 
spondent's submission in opposition 
raises a genuine dispute over facts ma- 
terial to the suspension, respondent**) 
shall be afforded an opportunity to 
appear with a representative, submit 
documentary evidence, present wit- 
nesses, and confront any witness the 
agency presents, unless: 

(i) The action is based on an indict- 
ment, conviction or dvil judgment, or 



321 



412 




J8M13 



34 CM ***** A (7-140 MM 



<ti> A determination b made, on the 
ba si s of Department of Justice advice, 
thai the substantia) interests of the 
Federal Oovcrnment hi partus or 
contcraoiated legal proceedings Used 
on the same facts as the suspension 
would be prejudiced, 

(2) A transcribed record of any addi- 
tional proceedings shall be prepared 
and made available at cost to the re- 
spondent, upon request, unless the re* 
spondent and the agency, by mutual 
agreement, waive the requirement for 
a transcript. 

I Authority: K.O. 13549; 200 AC. 3474) 

§84.413 Suspending offiriaTs *tee***o». 

The suspending official may modify 
or terminate the suspension (for ex* 
ample, see & 8&328tc> for reasons for 
reducing the period or scope of debar- 
ment) or may leave tt in force. Howev- 
er, a decision to modify or terminate 
the suspension shall be without preju- 
dice to the subsequent imposition of 
suspension by any other agency or de- 
barment by any agency. The decision 
shall be rendered in accordance with 
the following provisions: 

(a) No additional proceedings neces- 
sary. In act tons: based on an indict- 
ment, conviction, or civil judgment; in 
which there is no genuine depute over 
material facta; or in which additional 
proceeding* to determine disputed ma- 
terial facts have been denied on the 
basis of Department of Justice advice, 
the suspending official shall make a 
decision on the basis of all the infor- 
mation in the administrative record, 
including any submission made by the 
respondent. The decision shall be 
made within 4ft days after receipt of 
any Information and argument sub- 
mitted by the respondent, unless the 
suspending official extends this period 
for good cause. 

(b) Additional proceedings neces- 
sary. (1 > In actions in which additional 
proceedings are necessary to deter- 
mine disputed material facts, written 
findings of fact shall be prepared. The 
suspending official shall base the deci- 
sion on the facts as found, together 
with any information and argument 
submitted by the respondent and any 
other information in the administra- 
tive record. 



<2> Hie suspending official may 
refer matters involving disputed mate- 
rial facts to another official for find- 
ings of feet. The suspending official 
may reject any such findings, in whole 
or in part, only after specifically deter- 
mining them to be arbitrary or capri- 
cious or dcariy erroneous. 

<c) Notice of suspending official's de- 
cision. Prompt written notice of the 
suspending official's decision shall be 
sent to the respondent 
(Authority: K.0. 12&49. 20 UAC 3474> 

98MI4 flots daf « for Thfe IV, HEA ms- 
ptmte&ft under K.O. 
(a) Title IV £0. IZ549 suspensions. 
(1) If the Secretary suspends an edu- 
cational institution under HO. 13848. 
the Secretary uses the following pro- 
cedures in connection with the suspen- 
sion to ensure that the suspension also 
precludes participation under Title IV 
of the Higher Education Act of 191*., 
as amended: 

(i) The procedures in § 8MU, Notice 
of suspension. 

Ui> Insterd of the procedures in 
$$ 85.412, 85.413, and 85.415. the proce- 
dures in 34 CFR Part 66ft, Subpart O 
<2> An administrative tew Judge shall 
act as the suspending official for pro- 
ceeding under this section. 

O) in such a proceeding, in addition 
to the findings and conclusions re- 
quired by 34 CFR Part 888, Subpart G. 
the suspending official, and. on 
appeal, the Secretary, determine 
whether there exUt sufficient grounds 
for suspension under E.O. 12549 as set 
forth in § 85.405. 

ib> Continued assistance under Title 
W. The institution may continue 
its participation in the Title IV pro- 
grams until the procedures described 
in paragraph <a> of this section* except 
for those relating to appeals to the 
Secretary, have been completed, 
unless the Secretary takes an emer- 
gency action under 34 CFR Part §58. 
Subpart O. 

< Authority: E.O. 12549: 20 V&.C. iOBSUHl? 
antHhMU iOMcXIXD). 3474) 

m FR 19193, May 28, 19881 
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085,418 Period of nsmmnkm. 

(a) Su sp ension shall be for a tempo- 
rary period pending the completion of 
an investigation or ensuing legal, de- 
barment, or Program Fraud Civil 
Remedies Act proceedings, unless ter- 
minated sooner by the suspending of- 
ficial or as provided to paragraph <b> 
of this section. 

(b) If legal or administrative pro- 
ceedings are not initiated within 12 
months after the date of the suspen- 
sion notice, the suspension shall be 
terminated unless an Assistant Attor- 
ney General or United States Attor- 
ney requests its extension In writing, 
in which case it may be extended for 
an additional six months. In no event 
may a suspension extend beyond 18 
months, unless such proceedings have 
been initiated within that period. 

CO The suspending official shall 
notify the Department of Justice of an 
impending termination of a suspen- 
sion, at least 30 days before the 12* 
month period expires, to give that De- 
partment an opportunity to request an 
extension. 

'Authority: ELO. 12549; 30 USC 3474 > 

9H\428 Scope of sasseosios. 

The scope of a suspension is the 
same as the scope of a debarment (see 
§ 85.325), except that the procedures 
of H 85.410 through 85.413 shall be 
used in imposing a suspension. 

(Authority: K.O. 12*49: 20 UAC. 3474) 

SwfcfMWf 1 ta s p o os ibilWos of OSA, 
ED end Partidpents 

§HS£00 CSA mponftibiilU** 

(a) In accordance with the OMB 
guidelines, OSA shall compile, main- 
tain, and distribute a list of all persons 
who have been deterred, suspended, 
or voluntarily excluded by agencies 
under Executive Order 12549 and 
these regulations, and those who have 
been determined to be ineligible. 

ib> At a minimum, this list shall in- 
dicate: 

<l> The names and addresses of all 
debarred, suspended, ineligible, and 
voluntarily excluded persons, in alpha- 
betical order, with cross- references 



SMJ10 

when more than one name is involved 
m a single action; 

tt) The type of action; 

(SI The cause for the action; 

(4) The scope of the action; 

151 Any termination date for each 
bating: and 

(8) The agency and name and tele- 
phone number of the agency point of 
contact for the action, 

(Authority: E.0. 1949: SO US.C 3474) 

9SU85 ED maoaaMMfta. 

(a) The agency shall provide OSA 
with current information concerning 
debarments, suspension, determina- 
tions of ineligibility, and voluntary ex- 
clusions it has taken. Until February 
18, 1889, the agency shall also provide 
OSA and (MB with information con- 
cerning all transactions in which ED 
has granted exceptions under § 85*315 
permitting participation by debarred, 
suspended, or voluntarily excluded 
persons. 

<b) Unless an alternative schedule is 
agreed to by OSA, the agency shall 
advise OSA of the information set 
forth in § 85.500(b) and of the excep- 
tions granted under $89,215 within 
five working days after taking such ac- 
tions. 

<c> The agency shall direct inquiries 
concerning listed persons to the 
agency that took the action. 

<d> ED officials shall check the Non- 
procurement List before entering cov- 
ered transactions to determine wheth- 
er a participant in a primary transac- 
tion is debarred, suspended, ineligible, 
or voluntarily excluded (TeL #>. 

(e> ED officiate shall check the Non- 
procurement list before approving 
principals or lower tier participants 
where agency approval of the princi- 
pal or lower tier participant is re- 
quired under the terms of the transac- 
tion, to determine whether such prin- 
cipals or participants are debarred; 
suspended, ineligible, or voluntarily 
excluded. 

(Authority. EU>. 12349; 20 V&C 3474) 

9S5JU9 Pmrtitijwmfcr retporofeiiitJc* 

(a> CertiffcatUm bp participants in 
primary covered transactionx Each 
participant shall submit the cerUfica- 
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tkm in Appendix A to this Fart to & 
and Its principals at the time the par- 
ticipant submits its proposal in con- 
nection with a primary covered trans- 
action, except that States need only 
complete such certification as to their 
principal* Participants may decide 
the method and frequency by which 
they determine the eligibility of their 
principal*. In addition, each partici- 
pant may, trails not required to, check 
the Nonprocurement List for its prin- 
cipals <TeL #). Adverse information on 
the certification win not necessarily 
result in denial of participation. How- 
ever, the certification, and any addi- 
tional information pertaining to the 
certification submitted by the partici- 
pant, shall be considered in the admin- 
istration of covered transactions* 

<b> CerWaUUm by participants in 
tower Her covered transaction*. tl> 
Each participant shall require partici- 
pants in lower iter covered transac- 
tions to inchide the certification in Ap- 
pendix B to this Part for it and its 
principals in any proposal submitted 
in connection with such lower tier cov- 
ered transactions. 

(2> A participant may rely upon the 
certification of a prospective partici- 
pant in a lower tier covered transac- 
tion that it and Its principals are not 
debarred, suspended, ineligible, or vol- 
untarily excluded from the covered 
transaction by any Federal agency, 
unless it knows that the certification 
is erroneous. Participants may decide 
the method and frequency by which 
they determine the aigiblity of their 
principals. In addition, a participant 
may, but Is not required to, check the 
Nonproeurement List for its principals 
and for participants (Tei #?. 

tc> Changed circumstance* regarding 
certification. A participant shall pro- 
vide immediate written notice to ED if 
at any time the participant learns V \\ 
Its certification was erroneous when 
submitted or has become erroneous by 
reason of changed circumstances. Par- 
ticipants In lower tier covered transac- 
tions shall provide the same updated 
notice to the participant to which it 
submitted its proposals. 

(Authority: E.O. 12549; 29 US.C OT4> 



Subpart f Df wy fioo Workplace 
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Soonest 5S FR 218SS, S1SW, May 25. 1*90. 
unless otherwise noted. 

fimcnvs Date None At 55 FR 21688, 
2169ft, Ma* 25. 1900, subpart F to part 85 
was revised, effect** either 45 days after 
pufrheoUon to the Fsasaai. Bsaisra or later 
tf Congress taxes certain adjournments. The 
Department of Education wiU publish a doc- 
ument in the Fkdsxaj. Rrasra at a iater 
date, announcing the effective date. For the 
convenience of the user, the superseded test 
foUows the new text. 

9 85*600 Purpose* 

(a) Hie purpose of this su!mrt is to 
carry out the Drug- Free Workplace 
Act of 1988 by requiring that— 

<1) A grantee, other than an Individ- 
ual shall certify to the agency that it 
will provide a drug- free workplace; 

<2> A grantee who is an individual 
shall certify to the agency that, as a 
condition of the grant, he or she will 
not enrtge in the unlawful manufac- 
ture, distribution, dispensing, posse- 
sion or use of a controlled substance hi 
conducting any activity with the 
grant. 

tb> Requirements implementing the 
Drug-Free Workplace Act of 1988 for 
contractors with the agency are found 
at 48 CPU subparts 9.4, 2s*. and 52.2, 

8S&485 Definition*, 

ta> Except as amended in this sec- 
tion, the definitions of §88.106 apply 
to this subpart. 

<b> For purposes of this subpart— 

CD Controlled substance means a 
controlled substance in schedules I 
through V of the Controlled Sub* 
stances Act 121 8121, and as fur- 
ther defined by regulation at 21 CPU 
1308.11 through 130&1S; 

(2> Conviction means a finding of 
guilt (including a plea of nolo conten- 
dere) or imposition of sentence, or 
both, by any Judicial body charged 
with the responsibility to determine 
violations of the Federal or State 
criminal drug statutes: 

(2) Criminal drug statute means a 
Federal or non-Fvdera! criminal stat- 
ute involving the manufacture, distri- 
bution, dispensing, use, or possession 
of any controlled substance: 
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(4) rrup-frt* workplace means a site 
for the performance of work done In 
connection with a specific grant at 
which employees of the grantee are 
prohibited from engaging in the un- 
lawful manufacture, distribution, dis- 
pensing, possession, or nae of a con- 
trolled substance: 

(5) Employee means the employee of 
a grantee directly engaged hi the per- 
formance of work under the grant, in- 
cluding: 

I i) All direct charge employees; 

(ill AS indirect charge employees, 
unless their impact or involvement Is 
insignificant to the performance of 
the grant; and. 

till) Temporary personnel and eon- 
mutants who are directly engaged in 
the performance of work under the 
grant and who are on the grantee's 
payroll. 

This definition does not include work- 
ers not on the payroll of the grantee 
<eg„ volunteers, even if used to meet a 
matching requirement: consultants or 
independent contractors not on the 
payroll: or employees of subreciptents 
or subcontractors in covered work* 
places;; 

(6) federal agency or agency means 
any United States executive depart- 
ment, military department, govern- 
ment corporation, government con- 
trolled corporation, any other estab- 
lishment in the executive branch (in- 
cluding the Executive Office of the 
President), or any Independent regula- 
tory agency; 

(7> Omni means an award of finan- 
cial assistance, including a cooperative 
agreement, hi the form of money, or 
property in lieu of money, by a Feder- 
al agency directly to a grantee. Hie 
term grant Includes block grant »:.d 
entitlement grant programs, w*«etlier 
or not exempted from coverage under 
the grants management government- 
wide common rule on uniform admin- 
istrative requirements for grants and 
cooperative agreements. The term 
does not include technical assistance 
that provides services instead of 
money, or other assistance in the form 
of loans, loan guarantees, interest sub- 
sidies. Insurance, or direct appropria- 
tions; or any veterans* benefits to indi- 
viduals, i.e. f any benefit to veterans, 
their families, or survivors by virtue of 



the service of a veteran hi the Armed 
Farces of the United mates 

(8) Ornate* means a person who ap- 
plies for or receives a grant directly 
from a Federal agency (except another 
Federal agency); 

<9> Individual means a natural 
person; 

t Id) State means any of the Slates of 
the United State*, the District of Co- 
lumbia, the Commonwealth of Puerto 
Rico, any territory or possession of the 
United mates, or any agency of a 
State, exclusive of institutions of 
higher education, hospitals, and units 
of local government. A State instru- 
mentality will be considered part of 
the mate government if It has a writ- 
ten determination from a State gov* 
eminent that such mate considers the 
instrumentality to be an agency of the 
State gove n une nt. 

8 85*18 Comas*. 

(a) This subpart applies to any 
grantee of the agency. 

cb) This subpart applies to any 
grant* except where appifratian of this 
subpart would be inconsistent with the 
international o bligatio ns of the United 
mates or the laws or regulation* %>( a 
foreign gove nunent. A determination 
of such Inconsistency may be made 
only by the agency head or his/her 
designee. 

<c) The provisions of subparts A, B> 
C D and £ of this part apply to mat- 
ters covered by this subpart, except 
where specifically modified by this 
subpart. In the event of any conflict 
between provisions of this subpart and 
other provisions of this part, the pro- 
visions of this subpart are deemed to 
control with respect to the implemen- 
tation of drug-free workplace require- 
ments concerning grants, 

8S6.S1S Grounds for suspension of pay- 
mem*, suspension or tejmtaaikm of 
granta, or suspension or debarment 

A grantee shall be deemed hi viola- 
tion of the requirements of this sub- 
part if the agency head or his or her 
official designee determines, in writ- 
ing, that— 

<a> Hie grantee has made a false cer- 
tification under 1 85.630; 
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<b> With respect to a grantee otto 
than an tadi vtduai-- 

<1> The grantee has violated the cer- 
tification by failing to carry out the 
requirements of paragraphs tAXaMg) 
and/or CB> of the certification CAtter- 
nate I to Appendix O or 

<2) Such a number of employees of 
the grantee have been convicted of 
violations of criminal drug statutes for 
violations occurring In the workplace 
as to indicate that the grantee haa 
t afled to make a good faith effort to 
provide a drug-free workplace, 

ic> With respect to a grantee who is 
an individual-*- 

(1> The grantee haa violated the cer- 
tification by f ailing to carry out its re- 
Quirements (Alternate II to Appendix 
Cfcor 

C2> The grantee is convicted of a 
criminal drug offense resulting from a 
violation occurring during the conduct 
of any grant activity. 

f&tto Effect of riolatfoo. 

(a) In the event of a violation of this 
subpart as provided in 88&.815, and to 
accordance with applicable law, the 
grantee shall be subject to one or 
more of the following actions: 

CI) Suspension of payments under 
the grant: 

(2) Suspension or termination of the 
grant; and 

(3) Suspension or debarment of the 
grantee under the provisions of this 
part. 

(b) Upon issuance of any final deci- 
sion under this pari requiring debar- 
ment of a grantee, the debarred grant* 
ee shall be ineligible for award of any 
grant from any Federal agency for a 
period specified in the decision, not to 
exceed five years (see f 65J2(MaX2> of 
this part). 

aa&f2& Exception provision. 

The agency head may waive with re* 
sped to a particular grant, in writing, 
& suspension of payments under a 
grant* suspension or termination of a 
grant, or suspension or debarment of a 
grantee If the agency head determines 
that such a waiver would be in the 
public interest. This exception author- 
ity cannot be delegated to any other 
official 
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caxl) As a prior condition of being 
awarded a grant, each grantee shall 
make the appropriate certlflcaUan to 
the Federal agency providing the 
grant as provided in Appendix C to 

this part. 

12) Grantees are not required to 
mate a oertlfieaUon in order to contin- 
ue receiving funds under a grant 
awarded before March 18* 1999, os 
under a no-coat time ex te nsio n of audi 
a grant. However, the grantee shall 
rr«vo » one<tbne drug-free workplace 
certification for a non-automatic con- 
tinuation of such a grant made on or 
after March 18, 198*. 

<b> Ercept as provided In this sec- 
tion, all grantees shall make the re- 
quired certification tor each grant. Far 
mandatory formula grants and entitle- 
ments that have no application proc- 
ess, grantees shall submit a one-time 
certification in order to continue re- 
ceiving awards. 

<c) A grantee that is a State may 
elect to make one certification in each 
Federal fiscal year. States that previ- 
ously submitted an annual certifica- 
tion are not required to make a certifi- 
cation for Fiscal Year 1890 until July 
31, 1880. Except as provided in para- 
graph id) of this section, this certifica- 
tion shall cover all grants to all State 
agencies from any Federal agency. 
The State shall retain the original of 
this statewide certification in its Gov* 
ernor's office and. prior to grant 
award, shall ensure that a copy is sub- 
mitted tedrvidualiy with respect to 
each grant, unless the Federal agency 
has designated a central location for 
submission. 

<1> If a State elects to make one cer- 
tification in each Federal f teal year as 
specified in paragraph <e> of this sec- 
tion it must forward its certification 
to; Office of Inte rgove rn men tal and 
Interagency Affairs. 

(dXl) The Governor of a State may 
exclude certain State agencies from 
the statewide certification and author- 
tee these agencies to submit their own 
certifications to Federal agencies. The 
statewide certification shall name any 
State agencies so excluded. 
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ft) A «ate agency to which the 
statewide certification does not apply, 
or a Stale agency In a State that does 
not have a statewide certification, may 
elect to make one certification in each 
Federal fiscal year. State agencies that 
previously submitted a State agency 
certification are not rewired to make 
a certification for Fiscal Tear 1880 
until July 31, 1880. The State agency 
shall retain the original of this State 
agency-wide certification in its central 
office and, prior to grant award, shall 
ensure that a copy is submitted in* 
virtually with respect to each grant, 
unless the Federal agency designates a 
central location for submission. 

<i> If a State agency elects to make 
one certification In each Federal fiscal 
year as specified in paragraph id) of 
this section it must forward it* certifi- 
cation to: OTO<% of Intergovernmental 
and Interagency Affairs. 

C3> When the work of a grant is done 
by more than one State agency, the 
certification of the State agency di- 
rectly receiving the grant shall be 
domed to certify compliance for ail 
workplaces, including those located in 
other State agencies. 

<exi> For a grant of toss than 80 
days performance duration, grantees 
shall have this policy ^Hrtfftt and 
program in place as soon as possible, 
but in any ease by a date prior to the 
date on which performance is expect- 
ed to be completed. 

(2) For a grant of 80 days or more 
performance duration, grantees shall 
have this policy statement and pro- 
gram in place within 30 days after 
award. 

(3) Where extraordinary circum- 
stances warrant for a specific grant, 
the grant officer may determine a dif- 
ferent date on which the policy state- 
ment and program shall be in place, 

tfift FR 21688. 21688, May ». 1990. u 
amended at 88 FR 81888. May 28, 18901 

§8&fi& Reporting of and employe* muk- 
tfoa* for convictions of criminal drag 
sffsnsta 

(a) When a grantee other than an in- 
dividual is notified that an employee 
has been convicted for a violation of a 
criminal drug statute occurring In the 
workplace, it shall take the following 
actions: 



(tun 

U) Within 10 calendar days of re- 
ceiving notice of the conviction, tbe 
grantee shaH provide written notice, 
including the convicted employee's po- 
sition title to every grant officer, or 
other designee on whose grant activity 
the convicted employee was working, 
unless a Federal agency has designat- 
ed a central point for the receipt of 
such notifications. Notification ahall 
include the identification number**) 
for each of the Federal agency's af- 
fected grants. 

<i> A grantee must report convictions 
as specified In paragraph <aXi> of this 
section to the Director, Grants and 
Contracts Service, Office of Manage- 
ment* 

<3> Within 80 calendar days of re- 
ceiving notice of the conviction, the 
grantee shall do the following with re- 
spect to the employee who wag con- 
victed. 

<i> Take appropriate personnel 
action against the employee, up to and 
Including termination, consistent with 
requirements of the Rehabilitation 
Act of 1878* as amended; or 

(ill Require the employee to partici- 
pate satisfactorily in a drug abuse as- 
sistance or rehabilitation program ap- 
proved for such purposes by a Federal, 
State, or local health, law enforce- 
ment, or other appropriate agincy. 

(b> A grantee who is an individual 
who Is convicted for a violation of a 
criminal drug statute occurring during 
tbe conduct of any rxant activity shall 
report the conviction, hi writing, 
within 10 calendar days, to his or her 
FW ral agency grant officer, or other 
devgnee, unless the Federal agency 
has designated a central point for the 
receipt of such notices. Notification 
shall include the identification 
numberCs) for each of the Federal 
agency's affected grants. 

(l) A grantee must report convic- 
tions as specified in paragraph Cb) of 
this section to the Director, OranU 
and Contracts Service, Office of Man- 
agement. 

{Approved or the Office of Management 
and Budget under, control number 0891- 
0003) 

(6* FR 11088, 81699. May gs, 198C. as 
amended at 85 PR 81898, May 8ft, 18801 
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&y*xnvx D*rx Mots: At 5ft PR 1 W» 
2t&§, May 2ft. subpart P to pwi » 
was^wvised, effective etth^r « days after 
putgkmUou la the Ptew Ksxttmrwor later 
if Congress takes certain adjournments. The 
Department of Education wul publfch * 
umenl to the Rtonrrxa * 

date announcing the effective date, rvr the 
<rawenlence of the user, the superseded text 
tf subpart PfoBovr* 



(Oesnrt) 

SOOBCC MPRfSWvMi 4*30, Jan, 31. 
1*89. tinirsB otherwise noted 



(a> The purpose of this subpart is scarry 
out the DrugPree Workplace Act of 1W8 by 
requiring that- 

H> A grantee, other than an Indhrtduat 
shall certify to the agency that It will pro- 
vtste a drug-five workplace; 

(2> A grantee who to an indhrWo*] jshall 
cmlfy to the agency thai, as a condition of 
the grant he or she will not engagetn the 
unlawful manufacture, dteirihation. dispens 
In,* possession or use ol a controlled sub* 
stance in conducting any activity with the 

g ^) t ReQulrements implementing the Drug- 
pros Workplace Act of l8Sg for contractors 
with the agency are found at 4« CFH Sub- 
parts 9.4. and &2. 

IS&60S Deilntoftt. 

t a) except as amended In this section, the 
definitions of I fi&Uft apply to this subpart 
lb) por purposes of this subpart— 
II) -Controlled substance" means a con- 
trolled substance to schedules 1 through V 
of section 203 of the Controlled Substances 
Act i2l UAC. 8121. and as further defined 
by regulation at 21 CPR 1300.11 through 

<2> ♦'Conviction'' means a finding of guilt 
(including a pirn of nolo contendere) or im- 
position of sentence, or both, by any judicial 
body charged with the responsibility to de- 
termine violations of the Federal or Stale 
criminal drug statutes: 

<3> -Criminal drug statute ' means a red 
tral or iron- Federal criminal statute invoiv 
ins the manufacture, distribution, dispens- 
ing, use or possession of any controlled sub- 
stance ; ^ . 

<4> Drug free workplace" means a site for 
the performance of work done In connection 
with » specific grant at which employees of 
the grantee are prohibited from engaging in 
the unlawful manufacture, distribution, dis- 
pensing, possession or use of a controlled 
substance; 



(S> "Employee" means the employee of a 
grantee directly engaged In the 
of work pursuant to the provisions of the 
grant; 

<§> -Federal agency" or ••agency means 
any United States executive department 
military department governme^_corpora- 
Uon, g ove r nm ent controlled corporation, 
any other establishment bi the executive 
branch (including the Executive Office of 
the President >, or any mdependent regula- 
tory agency. 

<U -Grant" means an award of ftnaneial 
a ss istance, mciudln* a cooperative agree- 
ment In the form «f money, or property to 
Hen of money, by a federal ^nev/»recUy 
to ft */antce. The term grant includes block 
grant and entitlement grant programs, 
whether or not eaempted from coverage 
under the grants management government- 
wide regulation r Uniform Administrative 
Requirements for Orants and Cooperative 
Agreements to State and Local Govern- 
ments'**. The term does not include techni- 
cal assistance which provides services in- 
stead of money, or other assistance In the 
form of toons, loan guarantees, interest sub- 
sidles, insurance, or direct appropriations; 
or any veterans' benefits to individuals, le, 
any benefit to vetrrans, their families, or 
survivors by virtue of the service of a ^veter- 
an in the Armed Forces of the United 
States; _ w 

(0> "Grantee" means a person who applies 
for or receives a grant directly from a Fed- 
eral agency: 
<»> "Individual" means a natural person, 

sa&ats Co*ma 
ta> This subpart applies to any grantee of 

the agency. 

cbl This subpart applies to any grant 
except where application of this subpart 
would be ^consistent with the international 
obligations of the United States or the laws 
or regulations of a foreign government 

ic> The provisions of Subparts A. H. C. D 
and £ of this part a >ply to natters covered 
by this subpart eft -cot wh» re specifically 
modified by this subpart, in the event of 
any conflict between provtstitfW of this sufc 
part and other provisions of this part, the 
provisions of this subpart are deemed to 
control with respect to the implementation 
of drug free workplace retirements con 
cerning grants. 

f emends for ftuaprasfcm of payment* 

papeaakm or termimakm of great* or iw 



A grantee shall be deemed in violation of 
the requirement* of this subpart if the 
agency head or h» or her official designee 
determines, in writing, that- 

<a> The graiuee has made a false eertiii 
cation under ft gfr.630; 
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(b> The grantee has violated the cerUffca- 
Uon by failing to carry out the requirements 
of subparagraphs (A,XaMg) of the certifica- 
tion tar grantees other than Individuals (Al- 
ternate I to Appendix C) or by failing to 
carry out Use requirements of the certifica- 
tion for grantees who are individuals (Alter- 
nate n to Appendi* ck or 

<c> Such a number of employees of the 
grantee have been convicted of violations of 
criminal drug statutes for violations oceur- 
riru? to the workplace as to Indicate thai the 
grantee has failed to make a good faith 
effort to provide a drug-free workplace, 

ISS.S2S ESeetof rtetanoa. 

fa) fn the event of a violation of this sub- 
part as provided in f 85.615, and m accord- 
ance with applicable law. the grantee shall 
be subject to one or more of the following 
actions: 

Hi Suspension of payments under the 
grant 

(2) Suspension or termination of the 
grant and 

<3> Suspension or debarment of the grant* 
ee under the provisions of this part 

lb) Upon issuance of any final decision 
under this part requiring debarment of a 
grantee, the debarred grantee shall be ineli- 
gible for sward of any gram from any *Vd- 
erat agency for a period specified In the de- 
ciff:m, nof to exceed five years (see 
t ft>J£ftaX2) of tins parti. 

ftft&Jtt BftrestJoa sfovfarJoo. 

The agency head may waive with respect 
to a particular grant hi writing, a sue en- 
Stan of payments under a grant sn*pet<ston 
or termination of a grant or suspension or 
debarment of a grantee if the agency head 
determines that such a waiver would be in 
the public interest This exception author- 
ity cannot be delegated to any other official 

I8&S3S Grmotro' rr^poesikHUW*. 

(a) As a prior condition of being awar ded a 
grant each grantee shall make the appro- 
priate certification to the agency, as provid- 
ed In Appendix C to this part 

<b> Except as provided In this paragraph, 
a grantee sitall make the required certifies- 
uon for each grant A grantee that is a 
State may elect to submit an annual certifi- 
cation to each Federal agency from which it 
obiains grants In hen of certifications for 
each grant during the year covered by the 
certification. 

ic) Grantees are not required to provide a 
certification in order to continue receiving 
funds under a grant awarded before the ef- 
fective date of this subpart or under a no- 
cost time extension of any grant 
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TRANSACnONS 

twtrvettowjbr Ctrtytcttfitm 

1. By signing and submitting this propos- 
al, the prospective primary participant is 
providing the ocrUfteauon set out below. 

2, The InabiMiy of a person to provide the 
ceriificaUon required below will not neces- 
sarily result in denial of psu-Uejpation b) this 
covered transaction, The prospective partici- 
pant shall submit an explanation of why It 
cannot provide the certification set out 
he tow. The certification or explanation will 
be c on s ider ed In connection with the depart- 
ment or agency's determination whether to 
enter into this transaction However, failure 
of the prospective primary participant to 
furnish a certification or an explanation 
shall disqualify such person from participa- 
Uon in this transact ton, 

& The certification in this clause la a ma- 
terial representation of fact upon which re- 
liance was placed when the department or 
agency determined to enter Into this trans- 
action. U it Is later determined that the pro- 
spective primary participant kn ow in gly ren- 
dered an erroneous certification, in addition 
to other remedies available to the Federal 
Government the department or agency 
may terminate this transaction for cause of 
default 

4. The prospective primary participant 
shall privtde immediate written notice to 
the department or agency to whom this pro- 
posal is submitted If at any time the pro* 
spective primary participant learns that ita 
certification was erroneous when submitted 
or has become erroneous by reason of 
changed circumstances. 

5. The terms 'covered transaction." "de- 
barred," ''suspended," 1 "ineligible.'* "lower 
tier covered transaction." ••participant,* 4 
'-person," "primary covered transaction/' 
"principal," ''proposal" and "voluntarily ex- 
cluded." as used in this clause, have the 
meanings set out in the Definitions and 
Coverage sections of the rules Implementing 
Executive Order 2 2*4 ft. You may contact 
tiie department or agency to which this pro- 
posal Is being submitted for assistance m ob- 
taining a copy of those regulations. 

€L The prospective primary participant 
agrees by submitting this proposal that 
should the pr opose d c o vere d transection be 
entered into, it ajiall not knowingly enter 
into any lower tier covered transaction with 
a person who Is debarred, suspended, de- 
clared ineligible, or voluntarily excluded 
from participation in this covered Lransac* 
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tiojv aaless authorised by the *pwtmal 

7. The prospective primary participant 
further asms by submitting thto pn&posal 
that 11 wtU include the ctousr UUcd "CertifV 
ration Besardtog Determent. Suspension. 
1neWt»mty and Vc4uni*ry Exclusion- 
Lower Her Covered Transaction." provided 
b/ the department or M«»y emeriti* toto 
this covered transaction, without modlfm*- 
lion, in Ail tower iter covered transaction* 
sod In an sohciUttona for tow tier covered 

transaction*. . 

a. A participant In a covered transaction 
may rely upon a certification of a prospec- 
tive participant tn a tower tier covered 
transaction that it to not deoarred. susyeno- 
ed, toehgibte, or vohtntanly esciuded from 
the covered transaction, unless 11 knows 
tnat tne certificate is eiTeneous. A partio- 
cant may deckle tne method and frwwncy 
o? which tt determine* the et&ttnty of its 
principals. Each participant may. but to not 
required to, check the Monprocurement list 

Nothing contained to the Jpresoins 
ahaU be construed to rwmirc w*** 1 ^^^ 4 
of a system of records In order to rewter 
good faith the certification required by this 
clause. The knourtedge and information of a 
participant fe not required to exceed that 
which to normally possessed by a prudent 
person in the ordinary course of business 
dealings* , 
10 Except for transactions authorized 
under paragraph 9 of these mumctJons, if a 
participant to a covered transaction know- 
ingly enters Into a tower iter covered trans- 
action with a person who to suspended, de- 
barred. Ineligible, or voluntarily excluded 
from participation to this transaction, to ad 
diiion to other remedies available to the 
Federal Government, the department or 
agency may terminate this transaction for 
cause or default. 

Certification Reiordina DetermenLSvspen 
no* and Other Retponsitnltly Mailers- 
Primary Covered TWojocrions 
(2> The prospective primary participant 
certifies to the best of its knowledge and 
belief . thai H and Hs pr mripato: 

;a> Are not presenUy debarred, suspended, 
proposed for debarment declared tnehgtbic. 
or voluntarily excluded from covered trans- 
actions by any Federal department or 
agency 

<b> Have not within a three-year period 
preceding this proposal been convicted of or 
had a civil judgment rendered against them 
for commission of fraud or a criminal of' 
tense m connection with obtaining, attempt- 
ing & obtain, or performing a public f Feder- 
al* State of local) transaction or contract 
under a public transaction; violation of Fed- 
eral or state antitrust statutes or commis- 
sion M embeaatement, theft, forgery, brib- 
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try. fauufiearion or destruction of records, 
making Mae statements, or receiving stolen 
property; 

ic) Are not presently Indk^odfor or other- 
wise cruntoany or dviu> charted by •gov- 
ernmental entity < Federal, Stale or local) 
with cmnmtoaton of any of the ft*****™* 
merated in paragraph tiab) of this certlfl- 
cat toil and • 

<d> Have not within a three-year period 
preceding Into application/ proposal bad one 
or more pubue transactions (federal. Bttie 
or local) terminated fur cause or default 

(21 Where the prospective primary partici- 
pant to unable to certify to any of the state- 
ments to tins certif k ration, such prospective 
participant shall attach an explanation to 
this proposal, 



Amarnxx B to Past 85— Conrwj- 
Tiojf RgoaHMNO Debarment, Sm> 
potsion. IwajaiBTLTY m Volow- 
tabt Eanatrntoif-LowBi Tim Cov- 
gajED Tsuuraacnows 

rpsfrscltoaj for tfcrWeuWoa 
1 By signing *od submitting this propos- 
al "the prospective lower tier participant to 
providing the certification set out below. 

a. The cerUficaUon in this clause is a ma- 
terial representation of fact upon which re- 
name was placed wl*n this traiamctton was 
entered into. If it >* later determined I that 
the prospective towi-r tier participant know* 
ingiy rendered an erroneous rerUf ication. in 
addition to other remedies available to the 
Federal Government the department or 
agency with which this transaction originat- 
ed may pursue aval table remedies, including 
suspension and/or debarment 

3 The prospective tower tier participant 
shall provide iinmediate written notice to 
the person to which this proposal to submit- 
ted if at any time the prospective lower tier 
participant learns that its certification i waa 
erroneous when submitted or has become 
erroneous by reason of changed rircum- 
stancea. „ „ 

4. The terms "covered trai»actwn, oe> 
barred.* 4 "suspended." "ineligible." "lower 
Uer covered transaction," "participant, 
M person/' "primary covered traroaetion," 
■■principal/* "proposal." and voluntarily ex- 
eluded,** as used in this clause, have the 
meanings set out in the Definfttorts and 
Coverage sections of rules implementing Ex- 
ecutive Order 12549. You may contact the 
person to Which this proposal to submit led 
for assistance to obtaining a copy of those 
regulations. 

ft The prospective tower tier participant 
agrees by submitting this proposal that, 
should the proposed covered liwsaetlon be 
entered Into, tt shall not knowingly enter 
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into any lower Uer covered transaction whh 
a person who to debarred, suspended, de- 
clared ineligible, or voluntarily excluded 
from participation to into covered transac- 
tion, unless authorised by the department 
or agency with which this transaction ortgt- 
noted. 

6. The prospective tower tier participant 
further agrees by submitting into proposal 
that it will include this clause titled "Cterti- 
ftoatton Regarding Debarment. Suspension, 
Inrttgfbfitty and Voluntary Exclusion- 
Lower Tier Covered Tranaaetton," without 
mwttflcalion, to sil rower tier covered trans- 
actions and to an solicitations for tower tier 
eovrred transactions, 

1, A participant in a covered transaction 
may rely upon a certification of a prospec- 
tive participant to a tower Uer covered 
transaction that it is not debarred, suspend- 
ed, ineligible, or voluntarily excluded from 
the covered transaction, unless it knows 
that the certification to erroneous, A partto 
pant may decide the method and frequency 
by which it determines the eligibility of its 
Principals. Each participant may. but la not 
required to, checx the Honprocurement List 

A. Hothtog contained in the for egoi ng 
shall be construed to require establishment 
of a system of records to order to render to 
good faith the certification required by this 
clause. The knowledge and information of a 
participant to not required to exceed that 
which to normally possessed by a prudent 
person in the ordinary course of buaincas 
draftoga. 

p. Except for transactions asthortaed 
under paragraph ft of these instructions. If a 
participant in a covered transaction know- 
ingly enters into a tower Uer covered trans- 
action with a person who Is suspended, de- 
barred, ineligible, or voluntarily excluded 
from participation in this transaction, in ad- 
dition to other remedies available to the 
Federal Government the department or 
agency with which this transaction originat- 
ed may pursue available remedies, including 
suspension and/or debarment. 

CrriifuxUitM Regarding Debarment. Suspen- 
sion, fttettgitoittv and Votttntarv £*e'u- 
ston— Lower Tier Ctoeered Transection* 

CI J The prospective lower tier participant 
certifies, by submission of this proposal, 
that neither it nor its principals is presently 
debarred, suspende d, proposed for debar- 
ment, cteeiared ineligible, o* voluntarily ex- 
cluded from participation to this transac- 
tion by any Federal department or agency. 

(2> Where the prospective lower Uer par- 
ticipant to unable to certify to any of the 
statements to this certification, such pro- 
spective participant shall attach an explana- 
tion to this proposal. 
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tnstrtc&wffrCertVkxttea 

1 . By signing and/or auhmftUng this appu- 
cation or grant agreement the grantee ts 
providing the certification let out below. 

% The certification set out below ts a ma- 
terial representation of fact upon which re- 
liance to placed when the agency awmrds the 
grant If H to later determined that the 
grantee Uuraingly rendered a false certif I- 
eatton, or otherwise violates the require- 
ments of the Drug-free Workplace Act. the 
agency, to addition to any other remedies 
available to the Federal government may 
take action authorised uiader the Drug-Free 
Workplace Act 

3. Per grantees other than tndMdaab, Al- 
ternate I applies, 

4. Par grantees who are uutrvtduala. Alter- 
nate !l appttos. 

ft. Workplaces under grants, for grantees 
other than todWduals. need not be identi- 
fied on the certification If known, they 
may be identified in the grant application, 
If the grantee does not Identify the work- 
places ai the time of application, or upon 
award, it there to no ap^heaOon. the grantee 
must keep the identity of the workplace* si 
on file to Ha office and make the Informa- 
tion available for Federal inspection Fail- 
ure to identify all known workplaces consti- 
tutes a violation of the grantee s drug-free 
workplace reqoiretoento. 

6. Workplace Identlfieattons must include 
the actual address of buildings tor parts of 
buildings* or other sites where work under 
the grant takes place. Categorical drsenp- 
ttofts may be used (eg., all vehlries of a 
mass transit authority or State highway de- 
partment whOe in operation. State employ- 
ees in each local unemployment office, per- 
formers to concert halls or radio studios). 

7. If the workplace identified to the 
agency changes during the performance of 
the grant the grantee shall inform the 
agency of the change* sn if tt previously 
identified the workplaces to question tsee 
paragraph fJvei. 

& Definitions of terms to the Nonprocure- 
ment Suspension and Debarment common 
rule and Drug-Free Workplace common rule 
apply to this certification, Grantees' atten- 
tion to called to particular, to the following 
definitions from these rules: 

Omtratted mbsfenee means a controlled 
substance In Schedules ! through V of the 
Controlled Substances Act (21 VSLC. 812) 
and as further defined by regulation (21 
CFR through 1*0*. 15* 

Conptctt&n means a finding of gum (in- 
cluding a plea of nolo contendere] or tomcat- 
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urn of sentence, or both, fey gay fr**c*d 
body charged with the re*f>on*ibilitr to » 

crtaioal drug statute* _ f , r ,. 

im-Mml crtmtwM "^^^LS!!^ ™ 
inajusfacture, ^tt^^-^Sf^^Lf^ 
or ppsae*s*en erf any controlled substance; 

Bmstawt ptwi the eroptoyce of » grant- 
ee directly iwd to the P***?/?^** 

work under ^S^J^ 1 ^ 
ehoree einptayee*, <M> AM 
employee* unless their trnpaet or 
mm la roatgnlflcant 10 t!$e Ptrforromoot 
the grmm; tod. U»> Tw»P«W 'SS'E 
And consonants who are directly » 
the pcr fse nssa m i of w* ut ^^S2IS 
•Ad who wen the frame** fW^LJ^ 
c*finitloo does not uiciudc workers 
the payroll of the grantee tea- 
even II used to meet a rnatohing W^** 
menu conaaltant* or ^^"^"gS^ 
tore not on the grantee* P^^.*"***^ 
res of sobrcctpient* or snbctnUraetera in 
covered workplaces >> 

Cfertiftcerfem JJeoardtae Prue-Pre* 
Wortplact fteg*irrmenlJ 

AtUnxtUe t tOrsnictw Other Thsn 
tndrrtfual*) 
A, The grantee certif lea thai a witter wtfl 
continue to provide a drug-free woraplace 

(a) PubUsfetas a statement netifyiug ens- 
pleyecs that the unlawful manufacture, die- 
tfttttUon. dispensing. 9°*****tJ* Vw* 
controlled substance ia to th 

tranter* workplace and apeclfytna the at 
tiona that will he taken again* eapweei 
f or vtotauon of such prohibition: 

<b) Establishing an ongoing p rng iree 
a wai c u cs* prograni to inform eeapleyees 

ftbOUt-*- 

d> The danger* of drag abuse In the 
workplace! 

(2> The grantee* policy of maintaining a 
drug-free workplace: 

<3> Any available drug counsel tog. rehn- 
btmatiett. and etantoyce assistance pn> 

"uri'he penaJUca that may be toward 
upon employees tor drug abose violations 
occurring in Ihe workplace; 

(« Making It a requirement thai each em- 
ptoyee to be engaged in the V****™™*^ 
the grant be green a copy of the statement 
rrotdred by paragraph la* 

<d> Notifying the employee in the state- 
ment required by paragraph (a? ttatM >* 
condition of emnJoymeiH under the grant, 
the employee wwl- lltini . nt . 
<D Abide by the terms of the statement. 

m '<2) Hotlfy the employer in writing of hi e 
or her conviction for a violation of acrtmi- 
ual drug statute occurring in the workplace 
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no later than five calendar days after such 

^^S^tt the agency towrhto*. wttl*ta 
ten calendar day* after r e a c hing notice 
under paragraph <dx8> Mm an ww^fwr 
othetwhenScerring actual t^e 
conviction. Rnpioyers of convicted emptoy- 

title, to every grant offieor or 
en whose grant activity the 
Dteyec wan working, unless the Federal 
areas* has designated a central point for 
the receipt of such notice*. 
chide the identification number*** of each 
affected grant: 

it) Taking one of the following actions, 
vithto 30 calendar days of receive notice 
under paragraph idxix, with respect to any 
emptovee who 1* so c»n vtrted- 

it) TaXfny appropriate personnel action 
against such an employee, up to and Includ- 
ing termination, consistent with the rcuutf*- 
nxta* of the BehahtiitaUon Act of tm. as 
amended* or 

(2> Reouirtag *uch employee to jpartto^ 
pate satisfactorily in a drug abuse assistance 
or rrhahtlHathm r^^r** 1 »pc*wed for such 
purpose* hp a Federal. State, or local 
health, law enforcement, w otae* appropri- 

ate: agency; 

<g> Making a good faith effort to continue 
to maintain a drug-free workplace through 
m^rmcntation of paragraphs tax tbK tefc 
(dMe>and<f)> 

a The grantee may insert in the space 
provided below the snetsi for the perform- 
ance of work done in connection with the 
specific grant: 

Place of Performance (Street address, city, 
county, state, stp code* 



Check D if there are workplaces on file that 
are not identified here 

* jUttraalt II (Orantecs Who Are 
Ind^vhtusj*) 

caj The grantee certifies that* as a oono> 
Uon of the grant, he or the «****? 
in the unlawful nmnufacture. c^ribution. 
fltmmaJp g r" 1 *"*"" or uav of a controlled 
substance in conducting any activity with 
the grant; 

i b) If convicted of a criminal drug offense 
resulting from a violation oreorring during 
thr conduct of any grant activity, he or she 
wfll report the conviction, ha writing, within 
IP calendar day* of the conviction, to every 
grant officer or other designee^unle**^ 
FMtrsi aeency deeismateg a central pemt 
tot^ricSr of such notice*. ******* 
to made to such a central point, it shall in- 
clude the testification numberts) of each 
affected grant 
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Office) of Aw swsnfwry # CalocsHoc) 

too PA 21*90, llam fifay 2ft. 16903 

hwww Dart Here: At ao PS 31896. 
Sim. May 25. two. Apnentua C to part 8ft 
wo» revbrd. effective either 48 day* after 
pubheation in the j^oaaai Rantam or later 
if Cbngrees taker eertate astjotnnasenta The 
Departnumt of Kttueation win puhssth a doc- 
ument hi the Iteanat naui i iaa at a later 
date, announcing the effective date. For the 
convenience eg the user, the iupc rsrrlrrl test 

fuUOWSL 

Arrnma c to Burr e^-CkwrnncsTioji 
Hicsawao Cnm>nigB WosucrLsca Rs> 
uotassuuira 

fnafr wegaw ay^sr Osrf^A cnfs o n 

1. By signing and/or submitting this appH- 
cauon or grant igrecseot the grantee Is 
providing the certificatton set out below. 

2. The certification set osit beh>w Is a ma- 
teria) repr e se ntation of fact upon which re- 
liance was paaced when the agency deter* 
mined to award the grant. If it ia later de- 
termined that the grantee knowingly ren- 
dered a false certification, or otherwise vio- 
lates the recjuirefnenie of the Drug-Free 
Workpiace Act. the agency, In addition to 
any other reja ed tes available to the Federal 
G overnmen t, may take action authorised 
under the Drua-Pree Workplace Act, 

2. Ptor grantees other than uunviduais. Al- 
ternate I apphes. 

4. Por grantees who are tndlvic&sals, Aher- 
nate n apphea. 

Orrfiftcorfoa Heyanff aw JJrap-JVee 
fvoniptoee /Zeestsrsssenls 

Alternate 1 

A, The grantee certuie* that It win pro- 
vide a drug-free workplace by: 

(a) Publishing a statetnent noiifytng em- 
pmreea that the untawful manufacture, dis- 
tribution, dispensing, possession or use of a 
controlled substance is prohibited In the 
grantee 4 * a*or hpiac e and specifying the ac- 
tions that win be taken against employee* 
for violation of such pronUUtion; 

ib> establishing a drug-free awareness 
program to inform employees about— 

til The danger* of drug abuse In the 
workplace; 

f2> The grantee* policy of maintaining a 
drug* fret workplace: 

<3> Any available drug counseling, reha- 
bilitation, and ernptovee asssstance pro- 
grams: and 

14) The penalties that may be Imposed 
upon employees for drug abuse violation* 
ocTurrttui In the worfcoisce; 

ic) Making it a requirement that each em- 
ployee to be engaged in the performance of 
the grant be given a copy of the statement 
required by paragraph (aX 



Mil 

(d) Kottfying the employee to the state- 
ment reousred by paragpraph tai that, as a 
condition of employment under the grant, 
the employee will— 

Hi Abide by the terms of the statement; 
and 

(2) Notify the employer of any criminal 
drug ttat me conviction for a violation oc- 
curring m the workplace no later thai* five 
day* after such conviction^ 

ie> Notifying the agency within test daps 
after rec eiving notice under su bparag raph 
cdxa) from an ernployee or otherwise receiv- 
ing actual notice of such conviction; 

(O Taking one of the following actkms. 
wahin 3d days of reeervtog notice under sub- 
paragraph i&H2h with respect to any env 
ployee who ts so convicted— 

(l> Taking appropriate p ersonn el action 
against such an employee, up to and includ- 
ing ter minatio n: or 

<2> Requiring such employee to partici- 
pate satisfactorily in a drug abuse assistance 
or re4*abUttatten urogram approved for such 
purpose* hp a federal. State, or local 
health, law enforcement, or other appropri- 
ate agency; 

<g) Making a good faith effort to continue 
to maintain a drug-free workplace through 
tmpiementation of paragraphs fan <bl tea, 
idX (eland to, 

8L The grantee shall insert to the space 
provided below the sitetsi for the perform- 
ance of work done to connection with the 

Place of Performance {Street sjddrcsa. 
city, ©our 'p. state. Hp code) 



Alternate D 

The grantee certifies that, a* a condition 
of the grant, he or she wtti not engage in 
the unlawful manufacture, distribution, dis- 
pensing, possession or use of a controlled 
substance in conducting any activity with 
the grant. 

f54 FR 4950 and 4960. Jan. 31. 19893 



FAIT 9t^STU&8NT tfGHTS 01 ftf- 
MARCH fXrattMtlffAl HO- 
CrRAMS, AMD TESTON} 

Sec. 

98.1 AppiaaabOlty of part. 
98>2 Definitions. 

98J Access to instructional material used 
in a research or experimentation pro- 
gram. 

98.4 Protection of students' privacy in ex- 
ammation. testing, or treatment- 
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BM tMtottotWpuipoeeef fheOrug-fVee 
Schools end Cantpusea augnnntoBBjf 

MJ Whet fadem! ptograjoa art coasmd by 
ousner* 

Ml Wt»tacta»ii»B»ML9BA.flr 
LEA tea* to eossafc/ with lb* 

'^T^imSii tor sataaBJeg 
a drag prsiwnitoo pr e g s t a i CBJtt flastiBD J 

as what ate the i BBseqasaeaa If aatHR 
SEAerlEAfaaatoeubnutedreg 
preveuuon program cwtfertOBT 

ti&a Whcnaratt en DIE. SEA. or LEA 
s ubmit b Abb pasBBUtiBB pnpn 

mJ Wbateefbuttoosapply to tblapaftf 



l»arlIA 

a vtaUttoaef thie 
tjiBO*WSfi A.orU y 

WMlBBflBBBBBy fhSBBUrBtary taBB 

tf a* M, SEA. bv tEA vfcssta* Mb part* 



fie 100 Whrfmu* thtBffi^drttgpwsniiaa 

piuai tai tocfadtt 
Aim Wtutfrev^ of B&dnv prevention 

piegreeni do— the Saa s toj y ooadouT 
SB. lot WU* torrquuedoftalrffithet the 

Secn»ury st tacts far annuel revtowT 

9AU0 ^^IBBPrJBBad fcib t WBtl B B BaWBl 
tn IHE sake avtilabJ* to the Se cretary 
»ui th* eobfte concerning it* drag 
prwenttoe program f 



t&200 What must d* SEA'i and LEA'i drus, 
pfMBMlBB pffBB/BBI fOf stadtntobideOBT 

BS&ni WTxtrosflth* SEA* ami LEA't drug 
pTPWYTtfVtt prajjfwn far eeesssyees 

sasfadef 

MLUtt What itirkwofSEA tod LEA Ay 

pnnMiol pMBJfBBJW iBMQVbBd BBUUf 

80.280 Weatiareo^dredolarjSSAof LEA 

tet it setscSed far review* 
B&m Whet record* and toformatton most 

en SEA 01 LEA rake available to out 

Secretory owl the pebhe eeaeemtag As 

drug prevention program? 
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or the provision of 



flJNJMll OfB the |«BBBdBIBB BBBd bf &B 

ffaBBSa^Bntasdri BSSfatBBBt Of tlfiatnatB 
sbj tHSTa, SEA'S, or USA's eligibility far 
toy or b1 fauna of Mem) uuaaeftei 



4*400 WtelblftBBBBpBOfftiBidqtonr 
8040? W|*4eJ* the eufeorfty end 

ref (he AftJT 
r be a party fa a hearing 
rout subpart? 
May > party be la yetssatod by 



0 ^eaut^y flO099994^O9$9 w^^b 
Iht IBBJOfaBMBBBJ far ftnag 



toAur 



«.« Wbrtgw rt^iAL fdBtf^ BpBKkB 

OBftr ssfttruasaf Bsgottottoej? 
B&4B7 Wast are fee pru ca dur at far 

eeneauhag b hearing? 
8B40B What ere fo* piuoduftr far 

rrwrtw ring t pra»Wftog oonfaiwof 
BBlBOB Watt are iho p n** u ur et far 

ftfMwfactto g t hearing on the record? 
BB\m What tf* the pruotdorrt far tseeenci 

ofaaecistoc? 
bum what bib the procedures far 

ntoj vtstljig wteotoiBBKat of ehgibitliyf 
Asjbsbubj: » U&C tHflfc stu. 




The parpoM of tbo Dro^Frtm SdiooU 
tnd CsxRpuKs* Regulations ^ 
4mpiem«jt B«cSbm 22 of tb* Drag-Free 
Schoolt Bixi CommimitleB Act 
AmeodawptB Bi IS08> irtdch Bokfa bbbMbb 
1213 to the Higher Educatlea Act end 
section 5145 to the Dnnf-Fh» Schoo t 
afrf CommtmHieB Act These 

BBMPdflwBBiB IBOPifB thet* SS B COOdi&HS 

of recelvitij foods or mj other form of 
fktsneiBl tsslsUmce tmdar esy Tederel 
lu ogronk bh teBtHotJoo of higher 
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edttottao (Dfl), StBte ethtcsiionsj 
Og B B wy f9SA|i or tool edocBtions] 
BSHtcy (LEA) emst certify thet it hMM 
odepted Bftd inpluoeotod B dntt 
preventioa pvogfAiB Bi dBBBrthsju to this 

JMIl 

{Au&ority. 10 UAC lltSf. U24t) 



f BBn2 WhBt FbOBIBJ prOBJFBtRB BjfB I 

toy thto port? 

The Federal pro^BJOB covered by this 
pari todttdo 

(b| AD pi uya ws edroinlftered by lbs 
DepsrtRwnt of Eduction under which 
as WE SEA, or LEA may receive funds 
or any oiher form of Federal finsncia! 
assistance; and 

Jb) AR progrentB ftdminisiered by any 
other Federal agency under which an 
IKE, SEA, or LEA may receive fumb or 
any other form of Federal financial 
assistance. 

(Authority: 2U US-C 1145g, 3224a) 



|BBJ Wnata ct toriB snrt Barig f teAor 
UA tabetecoBtpry wm ftta fq^nmmm 
of tnto partf 

(b) An IHE SEA, or LEA shall adopt 
and implement a drug prevention 
program ts described tn fabMODfor 
WE* and 1 1 B&200 and mSOl far SEAs 
and LEAs. to prevent the unlawful 
posseeiioiy use, or distribotion of Illicit 
drags and alcohol by sll srsdents and 
employeei cm school premisee or as part 
of any of Its activities, 

(b) An IHE. SEA ox LEA shell pro- 
a written certification that H has 
adopted and implemented the drug 
prevention program described in 
1 80.100 for iHEa. and 55 and 
86J201 for SEAs and LEAs. 

(Approved by the OfUct of Msnagsiiient and 
Budget under central eamber IflBaMttggt 
( Auihority: 20 V&.C IliSg, 322**) 



f tB.4 What any the ptBCBJdayaa lor 
BuemtttBtQ a aVv9 prevBtiOoa propram 



(a) /HE drvg prevention program 
certification. An 1KB shaii sahmit to the 
Secretary the drug prevention program 
certification required by I e&3{bl 

(b) S£A drug prevention program 
certification. An S£A shaft submit to the 
Secretary the dmg prevention program 
eertiflcatfon required by 1 9813(b). 



{t^LEAtkug^twukmprt^am 

CBftiflCOtfcNL 

njTbaSEAal^Q^vsiopaoVtaj 
preverrikm program certification form 
and a schedi'ia for submission of the 
certiftcethvn by each LEA withto its 
furisoHction. 

(2) An LEAshaU submit to the SEA 
the drug prevention program 
certification required by 1 063(b)* 

The SEA shall provide to the 
Secretory a list of LEAs that have not 
submitted drug prevention prograja 
certificate* and certify that au other 
LEAs hi the State have submitted drug 
□tionprc^mcertiflcaticnj to the 



(ii) The SEA shaflsubmft updates to 
the Secretary so that the list of LEAs 
described in paragraph JcK3KU of tins 
section is accurate at aH umea. 

f Approved by the Office of Management and 
fiadget under control tumhtr ieer>0&22) 
t Authority IB UAC TMBg. 3224a) 

liBJt WialarathecsmBae^fa«ieeB if an 
a^aaXorUAtsastn s uOmtt a o tuq 
pt Bvaridon proarant certfflcauofiT 

(a) An IHE SEA or LEA that fails to 
submit a drug prevention program 
certification is not eligible to receive 
funds or any other form of ftnaactaJ 
assistance under any Federal program. 

(b) The effect of loss of eligibility to 
receive funds or any other form of 
Federal financial assistance fa 
determined by the statute and 
regulations governing the Federal 
programs under which an IHE SEA. or 
LEA receives or desires to receive 
assistance, 

f Avihoruy: 20 UJLC n45g. 3224a) 



BuuenBaoTBg 



a* mi, SEA, or LEA 



(a) After OctoLcl, 189a except at 
provided in paragraph (b) of this section, 
en HIE, SEA, or LEA is not eligible to 
receive funds or any other form of 
financial etsirtance under arty Federal 
program until the IHE. SEA. or LEA has 
submitted a drug prevention program 
certification, 
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(bHl) The Secretory may allow an 
ME. SEA. or LEA until not later than 
April 1, 1991, to submit the drag 
prevention program certification, only if 
the IHE. SEA. or LEA establishes that it 
has a need, other ton atfcsiipstratlvs 
convenience, for note time to adopt and 
implement in drug prevention pro-am. 

|2) An IHE. SEA. or LEA that wants to 
receive an extension of time to submit 
ita drug prevention program certification 
shaft submit a written justification to the 
Secretary thai— 

(i) Descrtbes each pari of iU drug 
prevention program whether in effect or 
planned; 

(H) Provide! a schedule to complete 
and impleme nt its drug prevention 
program: and 

(Hi) Explain* why it has a need other 
than administrative convenience, for 
more time to adopt and Implement lit 
drug prevention program, 

p«i) An IHE or SEA shall submit a 
request for an extension to the 
Secretary. 

(iiHA) An LEA shell submit any 

request for an extension to the SEA. 
(B) The SEA shall transmit any sue! 

request for an extension to the 

Secretary. 
1 C) The SEA may include with the 

LEA's request a recommendation as to 

whether the Secretary should approve tt. 

{Approved by the Office of Management and 

Budget seder control number 1*80-05221 

(Authority. 20 U&C USSg. 3224s) 

iSU Wfcsi tfeftifttons apply to W earl? 

(a) Definitions in the DrupFree 
Schoais ami Communities Act. The 
following terms used in this part are 
defined in the Act 

Drug abuse education and prevention 
Illicit drug use 

jb) Definition* in EDGAR, The 
following terms used in this part are 
defined in 34 CFR part 77: 
Department 
EDGAR 

Local educational agency 
Secretary 

State educational agency. 

lc} Other definitions* The following 
terms used in this part are defined as 
follows: 



Cfrgyirggfle ogreement means an 
agreement between the Secretary and 
an IHE SEA, or LEA that is not in foil 
compliance with its drug prevention 
program certification- The agreement 
specifies the steps the WE, SEA, or LEA 
wtfl take to comply fully with its drug 
prevention program certification, and 
provides a schedule for the 
accomplishment of V ose steps. A 
compliance agreement does not excuse 
or remedy past violations of this part. 

Institution of higher education 
means—' 

(1 } An institution of higher education, 
as defined in 34 CFR 600,4; 

(2) A proprietary institution of higher 
education, as defined in 34 CFR 600,5; 

{31 A posteecondary vocational 
institution, as defined in 34 CFR SOOtf. 
and 

(4) A vocational school, as defined in 
34 CFR em?. 

(Authority 20 U&C 114Sg. 3224a) 

Subpart B— tnstitutiofta of Higher 
education 

1*5,100 What moat tfte uMTs drug 
prevention program loctoOst 

The IKEs drug prevention program 
must, at a mfaumua include the 
following! 

(a) The animal distribution In writing 
to each employee?, and to each student 
who is taking one or more classes for 
any type of academic credit except for 
continuing education units, regardless of 
the length of the student's program of 
study* of— 

(1) Standards of conduct that clearly 
prohibit, at a minimum, the unlawful 
possession, use, or distribution of illicit 
drugs nod alcohol by students and 
employees on its property or as part of 
any of ita activities; 

(2) A description of the applicable 
legal sanctions under local, State, or 
Federal tow for the unlawful po sse ss ion 
or distribution of illicit drugs and 
alcohol 

(3) A description of the health risks 
associated with the use of i&cii drugs 
and the abuse of alcohol: 

(4] A description of any drug or 
alcohol counseling, treatment or 
rehabilitation of re-entry programs that 
are available to employees or students; 
and 
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t3) A dear etatommrt that thefrffiwffl 



students and employees {consistent with 
local State, and Federal Jaw), and i 
deacrfptfcm of those sancgooa, ttp to and 
tnchsdln$ expulsion or termination of 
employment and referral foe 
prosecution, for vtolattons of the 
standards of conduct required by 
paragraph fajfrl of this section, For the 
purpose of this section, a disciplinary 
sanction may fafifotrln dm completion of 
an appropriate rehabilitation program. 

(b) A biennial review by the IH£ of its 
program to 11 

{%) Determine tie effectiveness and 
Implement changes to &s program if 
they are needed; and 

(2) Ensure that the dtadpfiaaw 
sanctions described in paragraph UH&) 
of this section am consiste ntly enforced* 

[Approved by the Office of Uantgeewnt and 
Budget under ceauol number iase-0&22) 
(Authority: 0 U AC 1145*) 

t as. 101 What revtow of Wficfavg 



The Secretary annually reviews a 
representative temple of IHE drug 
prevention programs. 

{Authority 20 UAC. I143g) 

| SSL 102 What ts fsjojuaud of an 918 Best 
Ota Secretary selects for annuel review? 

if the Secretary selects an IHE for 
revtow under 1 9M0L the IHE shall 
provide the Secretory access to 
personnel records, documents and any 
other necessary information requested 
by the Secretary to review the IHFs 
adoption and implementation of tfs drug 
prevention program. 

(Approved by the Office of Management sad 
Budget under control number 1S0O-0S22) 
{ Autbonty 20 V&>C tlttaj 

{S6.103 W hat i wo orus and sdusmstton 
most an WSL mass eva flabto to the 
Sesrsiafy anal 9te puaea oonoemtog Its 
drug prevention program? 

(a) Each IHE that provides the drug 
prevention program certification 
required by f e&3{b) shall noon request 
make available to the Secretary and the 
public a copy of each item required by 
| $&100(s) as well as the results of the 
biennial review required by f d&lOOfb), 



(b)[l) An ITOehail retain the 
foitowing records for dues years after 
bVe fiscal year in which the record waa 
created: 

[q The items described to paragraph 
(a) of this teefJoB, 

lii) Any other records reasonably 
related to the USa compliance with the 
drug proysmttop program certiflcslroTL 

12] tfary lit igation, ctato. negotiation, 
audit, review, or other actio n involving 
die records has boon started before 
expiration of &e three-year period, the 
IHE shall retain the records until 
ounwattofl of ties astfosi sod rasoluttoa 
of as Issues that arise from it or until 
the and of she regular three- year period, 
whichever to later. 



(Approved by the Office of Managetnent end 
Budget under control number 1004822) 
(AetborUyifOaaCtmgJ 



|tJ£K wltet most uwalA-i and LtA-S 



The SEA s and LEA's program lor a^ 
students must st a minimum, inctuds 
the following: 

(a; A aa appropriate, developmen tally 
based drug and alcohol education and 
prevention programs (which adoVesa the 
legal social, and health consequences of 
drug and alcohol use and which provide 
information about effective techniques 
for resitting peer pressure to use illicit 
drugs or alcohol) for aD students in all 
grades of the schools operated or served 
by the SEA or LEA. from early 
childhood level through grade 12. 

(bl A statement to student* that the 
use of ffiiejt drags and tbs unlawful 
possession and use of alcohol to wrong 
and harmful 

(c) Standards of conduct that are 
applicable to students io all the SEA's 
and LKA'e schools and thai clearly 
prohibit st a niinimum. the unlawful 
possession, use, or distribution of illicit 
drugs and alcohol by students on school 
premise* or as part of amy of its 
activities. 

Id) A dear statement that disciplinary 
sanctions (consistent with local State, 
and Federal few), up to and including 
expulsion and referral for prosecution. 
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will bt ts^posed ao students who violate 
Ac atosstodf of aa s s&sst leeyiised by 
pawsjsgpfc |sj at this section end a 
description of those sanctions. Ffcr &t 
purpose of fib section, a e&edpBnary 
iancttaflyqf tarJads teoonpfottaiof 
an spprnpriata - SMBtatfon program, 
fa] Information about any drug ami 
sJconal aanssnelbsj aad feheJtrilllntlcn 
and ns-eniry programs thai am available 
to ftadsnta 

(f) A recrement that sfl parents aad 
stedent s be given a copy of the 
standards af conduct required by 
paragraph (c) of this section and the 
statement of dWpBnery sanctions 
described to paragraph (d) of this 
section, 

(g) Notification to parents aad 
tt wfafflt i thai coiapnapco with tba 
standards of conduct required by 

ifc) of this section if 



(bMbhmnldieviswbytbeSEAor 

LEA of iff program to- 
ft) Pf^tmttiaa its fflbfltjafpasa an d 

Impls flW Bt chaogss to the pr o ajrasn tf 

they era needed, aad 
(Z) Ian that tba dJsopHnarv 

sanctions described la paragraph (d) of 

this section are oonsis lenity snfefced. 

tAayowdiyd»C^ofltewfatBWrtaad 



[Authors*/: SO U&C mil) 

ftuai WMwtthaatA 1 * fndUAf 



Tba SEA*! aad LEA'S pragma for aO 
ssispleyesja awssL at a minimum, tocfada 
tbefofiowtag: 

fal Stsndeids of oonduct eppUcebia to 
employees mat dearly prohibit, at a 

wdnwfal possession, use, 
ar dEs adtoBaa of flBctt drags aad 
alcohol o& school premises or ai part of 
any of Ha arthritis*, 
fb) A deer statement tbat < 



•smetiene (oaasfftsnt with local State, 
and federal tew} no to aad fori ufftng 
ts niUn atton of employment apd lateral 
for prosecution, arffl ba imposed on 
employees who violate tba standards of 



_ _ Calaf 

this sootto end s< 
sanfitfw* Foe ma psapaaa of Mtfa 
sart^a<NdpBr»aTysaositoomy 
iodade tsss consolation of an eppropitots 
i sjhnhitt etlosi p t Q j yaai 

M In formation about fay dins aad 
aiewa i s^onaattag and reheHfttalhwi 
and re-entry programs that ere available 
toejaajnyeee* 

fd}Ata qalraias j rt »at sjBatfly aasba 
given a copy of the standards of conduct 
required by psuagraah {a) of tbia section 
and ftg atsto s naat ae di ocip ttoa ry 
sanctions described In paragraph fb) of 
this section. 

It) Notification to employees thai 
comnbence with tba standards of 
comfort required by paragraph (a) of 
this section Is mandatory. 

JO A biennial review by tba SEA and 
LEA of its program ir— 

ft) Determine Its effectiveness and 
implement changes to tie program if 
they ara needed; and 

(2) Ensue that tha inadptoary 
sancttona described in paragraph (b) of 
this secuoo ara consistenUy enforced 

{Approved by she Onto of Msassjmtnl end 
Badftt andsrcoBtrel nombet 18804822) 
{Authority: 20 U.SX. SZ2U) 

laajaa ii^iastswofaaAsndUA 
gag sj ejean q o j w nc rs m a is ra q ri ra d 
andif tMa sanoartT 

(a) (1) Aa SEA sbai) ammany review s 
representative sample of LEA programs- 

(2) If an SEA Sods, as a result of its 
annusJYrview. that an LEA has &ted to 
implement its program or consistently 
enforce H» disciplinary sanations, the 
SEA shall submit that btformatkm. along 
with tha findings of i*» review, to the 
Secretary within thirty (30) days after 
completion of Qm review. 

(b) The Secretary may snriuaiiy select 
a representative sample of SEA 
programs fnr review. 

(Approved by the Onto of stetsgsmsnt aad 
BodaH nadsr control oumbtrlsaCM»£2) 
tAvmortty: so U&C ansa) 
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l«U0J Whatts _ 
ilAstoilSSlUBtSi 

(a) If tht Secretary sekcts an SEA for 
review under f 8&202(b)* the SEA abal! 
prov^t^ Secretary access to 
personnel records, documents, end any 
other information necessary to review 
the adoption and Implementation of its 
drug prevention program 

lb) if tha SEA selects an LEA for 
review under 1 8&2Q$a), the LEA shall 
provide the SEA access to personnel 
records, documents, end soy other 
information necessary to review the 
a doptio n end implementation of its drug 
prevention program. 

fAamsrHy: 20 UAC. 3224s) 

fauna 

isnaCAorLIA 



(2) If any litigation. cUtea, negotiation, 
audit review, or other acfisj involving 
the records has been started before 
expiration of the tW year period the 
SEA or LEA shaO retain the records 
until completion of the action and 
resolution of all issues that arise from it 
or until the end of the regular three-year 
period, whichever is later, 

(Approved by tnt Office of Msnaywnl snd 
Budget under contra) Dumber 1680-4&2T} 
lAtrthorHy: 28 US.C 3C4aJ 

StayartD ftssponsss and Sanc^ona 
tossasJ or twpoaadby tha Sacratary 
lor VtoMona try an WE, 8Es\ or LEA 




IsMl) Each SEA that provides the dntg 
prevention program i*rtificanon shall 
apoa mrnest make available to the 
Secretary and the pttbSc fufl information 
abont die elements of its drug 
oreventJon program indod^ng the 
resaits of ns biennieJ revmw required by 

iia*2oorbiaitda&aMa 

f») Tte S^A that provides fhe drng 
prevention program certification shad 
provide the Secretary access tar 
personnel records, documents, and any 
other information related to the SEA*e 
compliance wfth rae certntotioa 

JbKl) Esch i LEA mat provides the drag 
prevention program certlfteation shall 
upon reo^esl make svsilable to the 
Secretary, the SEA, snd the public foil - 
information about the elements of tie 
program, including the results of its 
biennial review required by || 8&200fb) 
end 6&201(f). 

(2) The LEA hat provides tha drag 
prevention program certification shall 
provide tht Secretary access to 
personnel records, documents, and any 
other information related to the LEA'i 
compliance with the certification. 

(cjfl) Each SEA or LEA shall retain 
the foliowing records for three years 
after tha fiscal year in which the record 



(i) The items described in paragraphs 
(a) and ft) of this section. 

(li) Any other records related f the 
SEA's or LEA's compliance with h>e 
certification- 
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laaJOO Wftstcensatussse vtoianonof 
oas part by en IHJE, SEA, or LEA? 

An IH& SEA. or LEA violates this part 
by — 

(a) Receiving any form of Federal 
financial assistance after becoming 
ineligible to receive that assistance 
because of fsriure to submit a 
certification to accordance with 
| S&£(b); or 

fb) violating its certifies Hon. 
Vioiation of s cert^carion iochides 
failure of an 1HE. SEA. or LEA to— 

ft) Adopt or implement its drug 
prevention program; or 

(2] Consistently enforce its 
disciplinary sanctions for violations by 
students and employees of the 
standards of conduct adopted by an IHE 
under I a&100(al|l) or by an SEA or 
LEA tinder 98 SBJOtyc) and 8ft\201(a). 
(Authority! SOUS C tt«5g. 3224s) 
fgaJOl vl^acttoris may the S e cr e t a r y 
tsaa » aa WE. SEA, as LEA vtatataa this 
party 

(a) If an IHE SEA or LEA violates its 
certification, the Secretary may issue a 
response to the tttE. SEA, or LEA. A 
response iray induce, but is not limited 



II) Provision of mformotion and 
technical assistance: and 

(2) Formulation of a compliance 
a gre ement designed to bring the IHE 
SEA. or LEA into foil compliance with 
this part as soon as feasible 

(b) If an IHE SEA &r LEA receives 
any form of Federal financial assistance 
without having submitted a certification 
or violates its certincation, the Secretary 
may impose one or mare sanctions on 
the IHE SEA. or LEA. including— 



43 a 



(1) Repayment of any or all forms of 
redsrel financial assistance received by 
the DS SEA. or IEA trben tt «m In 
violation of tiUfl part; end 

(2) The termination of any or aO forms 

{M A} Except m specified to paragraph 
(bKZgli) of this section, ends an BfEs, 
SEA's. or LEA s efigibiHty to receive any 
or sH forms of Federal financial 
assistance* T*e Secretary specifies 
which farms of Federal financial 
assistance would be effected: end 

(Si Prohtirits aa WE, SEA. or LEA 
from making any sew obligation* 
s$*in*t Federal fumls; and 

fii) For purposes of as MTs 
participation in the student financial 
assistance program authorised by title 
IV of the Higher Education Ad of 1965 
ss emended, has &e same effect as a 
tsrmtnetion under 34 CFR 660*84. 
(AathocHr. to oac ne*. rate] 

ftaJOS wrjsisre»*eroce*irs*ue*doy 

" " " **~~or 



fa) Ass Secretory provides 
iBfonnslion or technical assistance to an 
ME, SEA, or LEA hi writing, through sit* 
visits, ar by other means* 

(b) The IHE, SEA. or LEA shall Inform 
the Secretary of esy corrective sctrcm it 
has taken within a period specified by 
the Secretary. 

I Asshetffr: » nan tfaag, »m 

ussdey 



laaj&s 

then the 
seress&eat as sjss sjovtssso of 



fa) If the Secretary intends to issue e 
response other than the formulation of a 
compliance agreement or the provision 
of inf or mat i on or technical assistance, 
the Secretary notifies the IHE. SEA, or 
LEA in writing of— 

(1) The Secretary's determination thai 
there are grounds to issue a response 
other than the formulation of a 
cempiJence agreement or provkfing 
information or technical assistance; and 

(2) The response the Secretary intends 
to f ten*. 



(b) An DIE, SEArorLEA may sabnrit 
written comments to the S ecreta ry on 
the determination under p ar ag r a ph 
(a)(1) of this section and the intended 
response wider paragraph tajffl of this 
section within 30 day? after the date the 
frffi. SEA, or LEA receives the 
notification of the Secretary's intent to 
leaves response. 

(c) Based on the initial notification 
end the written comments of the IHE, 
SEA. or LEA, the Secretary makes a 
final determination and, if appropriate, 
issues a final response, 

jd) The Bflfc SEA, or LEA sh all inform 
the Secretary of the corrective actios ft 
has token in order to comply with the 
terms of the Secretary's response within 
a period specified try the Secretary. 

(e) if an {HE. SEA, or LEA does not 
comply with the terms of a response 
issued by the Secretory, the Secretary 
may issue an editorial re sp onse or 
impose a sanction on the IHE, SEA. or 
LEA in accordance with the procedures 

lAutharifriaam&c ihss. aaaisi 

§ as. 901 Whalers the 



iHr^Se^^orLM's.sgeja^forseyor 
as assess) of Federal flaatsMsj sjssstsjsjaf 

fa) A designated Department official 
begins a proceeding for repayment of 
Federal ftnendal assistance or 
termination, or both, of an IKE'S, SEA's, 
or LEA's eligibility (or any or eB forms 
of Federal financial assistance by 
sending tlie IHK. SEA, or 1£A a notice 
by certified mail with return receipt 
requested Tills notice— 

(1) Informs the IHE. SEA, or LEA of 
the Secretary's latent to demand 
repayment of Federal financial 
assist arms or to terminate, describes the 
consequences of that action, and 
identifies the alleged violations that 
constitute the basis for the action* 

f 2) Specifies, as appropriate— 

(i) The amount of Federal financial 
assistance that must be repaid and tba 
date by which the IHE, SEA, or USA 
must repay the funds; and 

f ti) The prop o se d effective date of the 
termination, which most be at least 30 
daya after the date of receipt of the 
notice of intent; and 
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(3) Informs the 1KB, SEA. or USA that 
the repayment of Federal financial 
assistance will nut be required or that 
the termination will not bo effective on 
the date specified fa the nonce if the 
designated Department official receives, 
within a 30-day period b e ginning on the 
date the IHE, SEA, or LEA receives the 
notice of intent described hi this 
paragraph—' 

If) Written material Indicating why the 
repayment of Federal financial 
assistance or termination should not 
take place; or 

(ifl A request for a bearing that 
contains a concise etetsoaeai of disputed 
issues of low and fact the BfE 1 *, SEA'a. 
or LEA a position with respect to teas) 
issues* ond» if appropriate a descrfpltost 
**f which Feder al financial assistance 
the II IE. SEA. or LEA contends need not 
be repay. 

M If the frfR SEA, or LEA does not 
request a hearing but submits written 
material— t 

(1) Tfca ML SEA, or IMA receives oo 
additional opportunity to request or 
receive a hearing and 

I 9 ) ^r%* ^^^yTff^ ffse^sjftnjatit 
offiriaL after coiutidartag the writtan 
material notifies the 1HR SEA, or LEA 
in writing whether " ■ 

ffl Any or all of dm Federal financial 
assistance mast be repafefc or 

PQ Tike ejwposed fwnwiriHfon la 
diseased or imposed as of acpedfiad 
date, 

(Authority: m U&C tUSsj. S22ta) 



fssuoo Mat fctnoseopeei true 



(a) Tim procedures hi this subpart are 
the exclusive procedures governing 
appeals of decisions by a designated 
Department official to dajoaad tba 
repayment of FwieraJ financial 
assistance or terminate the eligibility of 
an n tE. SEA. or LEA to receive soma or 
ail forms of Federal financial Quittance 
for violation* of this part, 

lb) An Administrative Law Jodgs 
(AL)} bee** appeals under this subpart 
t Ap^urrty! 20 U&C* 114% 3224a) 



ISMOt 

(a) Tr»AL| reguktes the course of** 
I and conduct of use nertsns 
(and takes aia steps 
reconduct a fair ead 




i) Tim ML) fa at* authorted to 

(c) Ths ALJ takes whatever i 
are appropriate fa etpodHe tba 



■ * -* - * ft M H« a , n 

M#suH#Sfe wh are not i^DJureB fv^^ 
ft) Scheduling of e^sjCsreBoast 



i of syritten doouwreotsi er^d 
(a) Tsrminating the hearing and 
Isnrfng a de c ision agafnst a party tt that 
party does not meet those time (knits, 
t^Tbssccpeofu^ALTsfwrwwis 
ff T nit i ed te ds^ennfrrfng w^sther'^ 

ft) The IHE SEA, or LEA received any 
form ofFsderel financial assistsncs) 
axrer oeoomaig ssengtoie to locmfv osat 
assistsnrebe cs use of failure to lutwBft a 
osrtlfic alfasji or 
U) The IHB, SEA, or LEA violated its 



tmsussreyt aa ILSC nefs> ania) 
faavtoa whoi 




fa) Oojy the designated 1 
official ami the IHR SEA, or LEA that to 
sha subject af dsa proposed tarathssrtsso) 
or recovery of Federal financial 

under fida subpart 

(b) Except as provided hi fids subpart 
no person or orgaiitisttosi oflssr than a 

MmSm mama amSI^IabA^ a Waa^aa ^^Mt^B 

parry msy parucrpotc tn a nearing imaer 
this subpar t 

(#VUhoH|i; 20 U&£ SSUa) 



I^J^ • P**9 •teeasjasaatfat 

A parly nury be represented by 



(AsuV»iti:mU3LCtU5s>xma) 
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(«) A party may not cosmnimlctt* 
4th en AL| on any bet at issue In Of 
tse or on my matter relevant to the 
•rMi of the cm unless the ether party 
) given notice a^ an epportuniry to 
ejrttcfpsis« 

fbKD To obtain en onkr or ruling 
pom on ALJ, s party shaBBukea 
action to the A14* 

(7) Except far a request for tn 
jxtension of time, a motion mutt ba 
aada la writing anksa tba parties 
tpresr la person or participate to a 
inference telephone call The ALJ may 
require a party to reduce an oral motion 
to writing. 

p) If a party files a written motfoa 
the party ebaS da so Id accordance with 

I earn 

(«} Exoept for a request lor an 
extension of time, the ALJ may not rant 
a parfy'e written motion without the 
content of the other party unless the 
other party baa bad at least 21 days 
from tba data of service of the motion to 
respond. However, the AL) nay deny a 
motion without awaiting a response* 

(5J Tba data of aenrtee of a motion ta 
determined by the standards lor 
detormintogs filing data in | 80.405(d), 

(An tbomys n U SC. 1US* S«a) 

§ S5.405 What ara tha rsqulrsfnsnts for 

fltop written Mmmti a fnnat 

(a) Any written submission under tbia 
subpart mast ba Died by band-deb very 
or by mail through tha US. Postal 
Service. 

(b) tf a party file* a brief or other 
document the party abaU serve a copy 
of the filed material on the other party 
on the filing date by hand-delivery or by 
ma it 

(c) Any written submission must be 
accompanied by a statement certifying 
tha data that the filed material was filed 
and served on the other party. 

{djfl) The Otofl date for a written 
submission is aimer— 

[1) Tha date of hand-delivery; or 
Hi) The data of mailing. 

(2) If a scheduled filing date falls on a 
Saturday. Sunday, or Federal holiday, 
the filing dead! Ine to the next Federal 
business day. 

(Authority: 20 U&JC 114Sg, 3224a) 



ICMOt What moat the AU do tf tba 
parties ara^ eatB e wwrt n eu o c^t so u s? 

(a) If tha parties to a case file a totot 
motion requesting a slay of the 
proceedings for settlement negotiations 
or for tha parties to obtain approval of a 
settlement ag re emen t, the ALJ greats tha 
stay. 

Ib) The following are not admissible 
in any proceeding under this part 

(1) Evidence of conduct during 
settlement negotiations, 

(2) Statements made during settlement 
negotiations- 

(3) Terms of settlement offers. 

( c ) The parties may not disclose the 
contents of settlement negotiations to 
tha AI4- If the parties enter into a 
settlement agreement and file a Join . 
motion to dismiss the caae, the ALJ 
grants the motion* 
{Authority: SO U&C 1145?. 3224a, 

Is^SOT w^ssa the p r ocedu res tor 
arhaduttnQ a fwailriQT 

(a) If tha ML SEA* or LEA requests a 
hearing by the time specified in 
1 8fc3C4(a)C3K the designated 
Department official sets the date and tha 
place, 

fbMU Tha dale is st least 19 days after 
the designated Department official 
receives tha request end no later than 45 
days after the request for hearing ia 
received by the Department 

|2) On tha motion of either or both 
parties, the ALJ may extend the period 
before the hearing a scheduled beyond 
tha 45 days specified in paragraph {bfll) 
of this section. 

(c) No termination takes effect until 
after a hearing is hetd and a decision is 
fo*ued by the Department. 

fdj With tha approval of the ALJ and 
the consent of fce designated 
Department official and the IHE. SEA, or 
LEA* any time schedule specified in this 
section may be shortened. 

(Authority: 2D VSC 114Sg. 3224a} 

SS6.4GS WtiSt art tb# proems* for 
COMWC0IIB B pM hmlny cenfev once? 

(a)(1) A pre-baartng conference may 
be convened by the ALJ if the At} think, 
that encb • conference would be useful 
or if requetted by — 



ERIC 



433 



220 



(U The obsignated Department official; 

or 

(U] Tha US, SEA. or LEA. 

W The purpose of a prehearing 
conference hi to allow the parties to 
settle, i»rrow. or clarify the dispute, 

(b) A pro-hearing conference may 
consist of— 

(1) A conference telephone caiL 

(3) An taformaJ meetkw or 

P) The submission and exchange of 
written material 

J Authority: W U&C iHsg, Sttto) 



(a) A hearing on the record is an 
orderly presentation 01 arguments and 
evidence con d ucte d by an ALf. 

(b) An ALJ conducts the hearing 
entirely on me basis of briefs end other 
written submissions unless 

IS} The Ai| determines, after 
reviewing all appropriate submissions, 
mat an evidentiary hearing is needed to 
reserve s material factual issue in 
dispute: or 

{2) Hie AL} determines, after 
ffwwmgafleppfopris^stt 
thai oral argument is needed to clarify 
the Issues la tha case, 

(cj The hearing process may be 
expedited as agreed by the ALL the 
designated De par t ment official and tha 
WE SEA. or LEA. Procedures to 
expedite may include, but are not 
limited to. Ota following: 

(1) A restriction on the number or 
length of submissions. 

(2] The conduct of tba hearing by 
teleph one r awifai e iiia cafl, 

P) A review tailed to the written 



(«} A certification by tha parties to 
facts and legal authorities not tn dispute. 

(dMt)The formal rules of evidence 
and proce dur es applicable to 
proceedings m a court of law are not 
applicable, 

|2) The designated Department official 
has the burdeaof persuasion In any 
proceeding under mis subpart. 

PMi) The parties may agree to 
exchange relevant documents and 
information 



m Use All may not order discovery, 
as provided for under As Federal Rubs 
of Gvil Procedure, or any other 
exchange between the parties of 
ri o n i iMuta or tofanaathm 

M Tha ALJ accepts only evidence that 
s relevant and materia! to the 
prooeetfing and is not unduly repetitious. 

f •) la* AM makes a transcribed 
record of any evidentiary hearing or oral 
cygum snt mat ts held and makes the 
record available la— 



official, aad 

(2) The IHE, SEA. or LEA on its 
request sjtd upon payment of a fee 
comparable to that proscribed ante tha 
Department of Education Freedom of 
teformatton Act regulations (34 CFR part 

{Authority: JO V&JC 114% 3224*1 
fMLtlt TftajT are ma nrnradwaa wm 



(a)(1) The AL) Issues s written 
dedaiofj to the WE, SEA. or LEA, the 
tMgoetsd Department official and tba 
Secret ary by cer tified mafl, return 
receipt requested, within 20 days after— 

fU The test brief is filed. 
^ g^^to day of the haa^ if one 

(Hi) The data on which tha AL) 
terminates the bearing in accordance 
with|5MM|cH2J. 

(2J The ALTs decision states whether 
tha violation or violations contained In 
tha Secretary's notification occurred, 
and articulates the reasons for the ALfs 



(9} Tha At) bases findings of Cad only 
on evidence in the hearing record and 
on mates given fsdtefet notice. 

(bJJl)Tbe ALTs decision Is the final 
decision of the agency. Howarer, the 
Secretary reviews tha decision on 
request of either party, and may review 
the decision on his or bar own initiative, 

f*)fftbe Secretary decides to review 
the decision on his or her own initiative, 
the Secretary informs the parties of his 
or her attention to review by written 
notice sent within 15 days 0/ the 
Secretary's receipt of the Alje decision. 
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(c) (1) Biter party my rtmaet review 
by te bmn by submitting e brief or 
written wmwi to die Secretary wiihin 
SO day* of lbs party's receipt of Iha 
ALT* dedsioo* The rabmissioo matt 
explain wiry the decision erf the AL) 
shottU be modifled, rtvcrwd or 
remanded The other party shaft respond 
wiihin » dsys of receipt of tot brief ox 
written materials filed by the opposing 
party. 

(2) Neither parry may introduce new 
evidence en review* 

(d) The decision of the AL| ordering 
the lep oysaonl of Federal financial 



of en HDL SEA. or LEA does not take 
anew P BTMPn g me oeciwterys renew* 

feRlJ The Secretory reviews the ALfa 
decision considering only evidence 
introduced into die record. 

(2) The Secretary's decision may 
affirm* modify* reverse of remand the 
ALfa decision and includes a statement 
of reasons for the derision. 

lAsftteriry: 20 UAC U«*s» 3WeJ 

MMII Wltsisrstrwpr oc wfcay^tor 
rosjeeedrsj retnststomeflt of eepj&SBy? 

|o)fs) An 1HE. SEA, or LEA whose 
eligibility to receive any or ail forms of 
Feder* financial assistance has been 
tennina ted may file with the Department 
a request for reinstatement as an eligible 
entity no earlier then 18 months after the 
effective date of the termination. 

12) In order to be reinstated the IHE. 
SEA. or LEA most demonstrate thai ft 
has corrected the violation or violations 
on which the termination was bated 
and that St has met any repayment 
obligation imposed upon it under 
1 68^301 (b)(1) of this part 

(b) In addition to the requirements of 
paragraph (a) of this section, the IKE, 
SEA. or LEA shall comply with the 
requirements snd procedures for 
reinstatement t>f eligibility applicable to 
eny Federal program under which it 
desires to receive Federal financial 
assistance. 

f Authority: 20 U.&C 114% 3224*1 



4 U&QO^C^tta^PfWT^C^fCE W^^SMW&t 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 



WASHINGTON. D.C tOSM 



January 15, 1981 



CIRCULAR HO. A-87 
Ravi aad 



TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS 
SUBJECT: Coat principles for State and local governments 



1. Purpose. This Circular establishes principles and standards 
for determining costs applicable to grants, contracts, and other 
agreements with State and local governments and 
federally- recognized Indian tribal governments. 

2. Supersession. This Circular supersedes Federal Management 
Circular . 74-4 as revised. The Circular ia reissued under its 
original designation of OMB Circular A-87. 

3. Summary of changes . No substantive changes are made in the 
Circular. 

*• Policy intent. This Circular provides principles for 
determining the allowable costs of programs administered by 
State, local, and federally-recognised Indian tribal governments 
under grants from and contracta with the Federal Government. 
They are designed to provide the basis for a uniform approach to 
the problem of determining coats and to promote efficiency and 
better relationships between granteea and the Federal Government. 
The principles are for determining costs only and are not 
intended to identify the circumstances nor to dictate the extent 
of Federal and State or local participation in the financing of a 
particular project. They are designed to provide that 
federally-assisted programs bear their fair share of costs 
recognized under these principles except where restricted or 
prohibited by law. No provision for profit or other increment 
above cost is intended. 



(No. A-87) 



43? 



2 



5. A pplicabilit y and scope. 

a. The provisions of this Circular apply to all Federal 
agencies responsible for administering programs that involve 
grants and contracts with State, local, and federally-recognized 
Indian tribal governments. 

b. Its provisions do not apply to grants and contracts with: 

(1) Publicly- financed educational institutions subject 
to Office of Management and Budget Circular A-21, and 

(2) Publicly owned hospitals and other providers of 
medical care subject to requirements promulgated by the 
sponsoring Federal agencies. 

Any other exceptions will be approved by the Office of Management 
and Budget in particular cases where adequate justification is 
presented. 

6. Attachments . The principles and related policy guides ave 
set forth in the attachments, -which are: 

Attachment A - Principles for determining costs applicable to 

grants and contracts with State, local, and 
federally- recognized Indian tribal govern- 



Attachment B - Standards for selected items of cost. 

7. Inquiries . Further information concerning this Circular may 
be obtained by contacting the Financial Management Braneh, Budget 
Review Division, Office of Management and Budget, Washington, 
D.C. 20503, telephone 202-395-4773. 
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PRINCIPLES FOR DETERMINING COSTS APPLICABLE TO 

GRANTS AND CONTRACTS WITH STATE , LOCAL, AND 
FEDERALLY RECOGNIZED INDIAN TRIBAL GOVERNMENTS 



A. Purpose and scope . 

1. Objectives . This Attachment sets forth principles for 
determining the Allowable costs of programs administered by 
State, local, and federally-recognized Indian tribal governments 
under grants from and contracts with the Federal Government. The 
principles are for the r pose of cost determination and are net 
intended to identify the circumstances or dictate the extent of 
Federal and State or local participation in the financing of a 
particular grant. They are designed to provide that 
federally-assisted programs bear their fair share of costs 
recognized under these principles, except where restricted o: 
prohibited by law. No provision for profit or other increirer.t 
above cost is intended. 

2. Policy guides . The application of these principles is 
based on the fundamental premises that: 

a. State, local, and federally-recognized Indian tribal 
governments are responsible for the efficient and effective 
administration of grant and contract programs through the 
application of sound management practices- 

b. The grantee or contractor assumes the responsibility 
for seeing that federally-assisted program funds have beer, 
expended and accounted for consistent with underlying agreements 
and program objectives. 

c. Each grantee or contractor organization, ir. 
recognition of its own unique combination of staff facilities and 
experience, will have the primary responsibility for employing 
whatever form of organization and management technique? may be 
necessary to assure proper and efficient administration. 

3- Application . These principles will be applied by all 
Federal agencies in determining costs incurred by State, local, 
and federally recognized Indian tribal governments under Federal 
grants and cost reimbursement type contracts (including subgrar.ts 
and subcontracts) except those with (a) publicly-financed 
educational institutions subject to Office of Management and 
Budget Circular A-21, and (b) publicly-owned hospitals and other 
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providers of medical care subject to requirements promulgated by 
the sponsoring Federal agencies. 

B. Definitions . 

*• Approval or authorization of the grantor Federal agency 
means documentation evidencing consent prior to incurring 
specific cost. 

2> Cost allocation plan means the documentation identifying, 
accumulating, and distributing allowable costs under grants and 
contracts together with the allocation methods used. 

3* Cost , as used herein, means cost as determined on a cash, 
accrual, or other basis acceptable to the Federal grantor agency 
as a discharge of the grantee's accountability for Federal funds. 

4. Cost objective means s pool, cente*, or area established 
for the accumulation of cost. Such areas include organisational 
units, functions, objects or items of expense, as well es 
ultimate cost objectives including specific grants, projects, 
contracts, snd other activities. 

5 . Federal agency means any department, agency, commission, 
or instrumentality in the executive branch of the Federal 
Government which makes grants to or contracts with State, local, 
or federally- recognized Indian tribal governments. 

6. Fede rail y^f ecogn i zed Indian tribal governments means the 
governing body or s governmental agency of any Indian tribe, 
band, nation, or other organized group or community (including 
eny native village as defined in Section 3 of the Alaska Native 
Claims Settlement Act, 85 Stat. 6SB) certified by the Secretary 
of the Interior as eligible for the special programs and services 
provided by him through the Bureau of Indian Affairs. 

?• Grant means an agreement between the Federal Government 
and a State, local, or fede rally- recognized Indian tribal 
government whereby the Federal Government provides funds or aid 
in kind to carry out specified programs, services, or activities. 
The principles and policies stated in this Circular as applicable 
to grants , in general also apply to any federally- sponsored cost 
reimbursement- type of agreement performed by a State, local, s r 
federally- recognized Indian tribal government. 

8* Grant program means those active jes *nd operations of 
the grantee which are necessary to carry out the purposes of the 
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irant, including my portion of the program finance* by the 
ft onto*. 

9. Grantee meana tho department or agency of 

or fe derally recognised Indian tribal government which is 
responsible for edminietration of tha grant. 

10. Local unit means any political subdivision of government 
fee low the State level 



11 Other State or local agencies mesne departments or 
agoncUa^T tSeState or - local unit which provide good*, 
facilities, and aervicea to a grantee. 

12. Services , as used herein, means goods and facilities, as 
well aa aervicea. 

13. Supporting aervicea means auxiliary functione necessary 
to sustain the direct effort involved in ^**™*™A*Z™ m 
program or an activity providing aervice to the ***** J£OV"*; 
These aervicea may be central i zed in the grantee aiwtMtKM 
some other agency, and include procurement, 9^ lx JSSSSZ 
functions, maintenance and operation of apace, data 
accounting, budgeting, auditing, mail and messenger aervice, and 
the like. 

C. Basic guidelines . 

1. factors affecting allowability of S*2&- 
under a grant program, costs must meet the following genere. 

criteria: 

m . Be necessary and reasonable for proper and efficient 
•dmini.tJation of tha Jrant programs, bo •j j^y^ 
thaae principlea. and, except aa apecifically provided 
net be a general expenae required to carry out the ove.s.. 
rseponeibilitiee of State, local, or federally-recognised Indian 
tribal governmenta. 

b. Be authorised or not prohibited under State or local 
lawa or regulationa. 

c. Conform to any limitations or exclueione eat forth in 
thaae principlea, Federal lawa, or other governing imitations as 
to types or amounte of eeat items. 



(No. A-B7) 



9 

ERIC 



4H 



7 



d. Be consist tnt with policies, reguletions, and 
procedures thst apply uniformly to both federally aeeieted and 
ethsr activities of tht unit of government of which tho grants* 
la a part. 

a. Be aecordsd consistant treatment through application 
of generelly aecsptsd accounting principles appropriate to tho 
clrcuastsnces . 

f . Not be slloesble to or included as a cost of sny 
other federslly financed progrsm in either the eurrent or s prior 
period. 

g. Be net of sll spplicsble credits. 

2. Allocable costs . 

s. A cost is slloesble to a particular cost objective to 
the extent of benefits received by such objective. 

b. Any cost slloesble to s psrticulsr grsnt or cost 
objective under the principles provided for in this Circular msy 
not be shifted to other Federal grant programs to overcome fund 
deficiencies. svoid restrictions imposed by law or grant 
agreements, or for other ressons. 

c. Where an allocation of joint cost will ultimstely 
result in chsrges to s grant program, an allocation plan will be 
required as prescribed in Section J. 

3. Applicable credits . 

a. Applicable credits refer to those receipts or 
reduction of expenditure- type trsnssctions which offset or reduce 
expense items slloesble to grsnts as direct or indirect costs. 
Examples of such trsnssctions are: purchase discounts; rebate* 
or allowances, recoveries or indemnities on losses; sale of 
publications, equipment, end scrap; income from personal or 
incidentsl services; and adjustments of overpayments or erronecus 
chsrges. 

b. Applicable credits msy slso srise when Federal funds 
are received or are available from sources other than the grant 
program involved to finance opsrstions or cspital iteas of the 
grantee. This includes costs arising from the uae or 
Itpreeiation of items donsted or financed by the Federal 
Government to fulfill mstchiag requirements under another grant 
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program. Theee typ«» of credits ehould lixcviee bo uaed to 
reduce related expendituree in determining the ratee or amounts 
applicable to o given grant. 

D. pompositien of coat . 

a. Total coat . Tht total coat of a grant program is 
comprieed of the allowable direct cost incident to ita 
performance, plue lta allocabia portion of allovabla indirect 
costs, less applicable cradita. 

2. Classification of c oats , there is no umvarsal rulo far 
classifying certain costs as aithar direct or indirect undtr 
•vary accounting eyetem. A soat may ba direct with reepect to 
soma specific service or function, but indiract with roapoct to 
tha grant or other ultimata frost objective. It ia essentia;, 
therefore, thst asch itam of coat ba traatad conaietently either 
•s a diract or an indiract coat. Specific guides for determining 
direct and indirect costs allocable under grant programa are 
provided in the aections which fellow. 

E. Direct costs. 

1. General. Direct coat a are thoae that can be identified 
specifically with a particular coat objective. Theee coata may 
be charged directly to grants, contracts, or to other programa 
against which costs are finally lodged. Direct coats msy also be 
charged to coat objective! weed for the accumulation of coats 
pending distribution in due course to grants and other ultimate 
coat objectives. 

2- Application . Typical direct coats chsrgeable to grar.-. 
programs are: 

a. Compensation of employees for the time and effort 
devoted specifically to the execution of grant programa. 

b. Cost of materials acquired, cenaumed. or expended 
specifically for the purpoae of the grant. 

c. Equipment and other approved capital expenditures. 

d. Other items of expense incurred specifically to carry 
out the grant agreement. 
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e. Services furnished specifically for the grant program 
fey ether agencies, provided sueh charges are consistent with 
criteria outlined in Section C of these principles. 

F. Indirect costs . 

1. general . Indirect costs sre those (a) incurred for a 
common or joint purpose benefiting more than one cost objective, 
and (b) not readily assignable to the coet objectives 
specifically benefited, without effort disproportionate to the 
results achieved. The term "indirect costs," es uaed herein, 
appliea to costs of this type originating in the grsntee 
department, ae well es those incurred by other deportments in 
supplying goods, services, snd fscilities, to the grsntee 
department. To facilitate equitable distribution of indirect 
expenses to the cost objectives served, it msy be necesssry to 
establish s number of pools of indirect cost within a grantee 
department or in other egencies providing services to a grantee 
department. Indirect cost pools should be distributed tc 
benefiting cost objectives on bsses which will produce an 
equitable result in consideration of reletive benefits derived. 

2. Grantee departmental indirect costs . All grantee 
departmental indirect costs, including the various levele of 
supervision, are eligible for allocation to grant programa 
provided they meet the conditions set forth in thie Circular. In 
lieu of determining the actual amount of grantee departmental 
indirect cost allocable to a grant program, the following methods 
msy be used: 

a. Predetermined fixed rates for indirect costs . A 
predetermined fixed rate for computing indirect costs applicable 
to a grant may be negotiated annually in situstions where the 
cost experience and other pertinent fects eveilable ere deemed 
sufficient to eneble the contracting parties to resch an informed 
judgment (1) as to the probeble level of indirect coete in the 
grsntee department during the period to be covered by the 
negotiated rate, end (2) that the emount allowable under the 
predetermined rete would not exceed ectuel indirect cost. 

Negotiated lump sum for overheed . A negotieted fixed 
amount in lieu of indirect costs msy be appropriate under 
circumstances where the benefits derived from a grantee 
department's indirect services cannot be readily determined aa in 
the caae of smsll, self-contained or isolated activity. When 
thie method is used, e determination should be mode that the 
amount negotiated will be approximately the ssme es the ectuel 
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Indirect cost that may be incurred. Such amount* negotiated in 
lieu of indirect coete will be treated aa an offset to total 
indirect exponas s of the grantee department before allocation to 
remaining activitiea. The baae on which such remaining expenses 
are allocated ahould be appropriately adjusted. 

3. Limitation on indirect costs . 

a. Federal grants may be subject to laws that limit the 
amount of indirect coats that may be allowed. Agencies that 
aponaor granta of this type will establiah procedures which will 
aasure that the amount actually allowed for indirect coats under 
each auch grant doea not exceed the maximum allowable under the 
atatutory limitation or the amount otherwise allowable under this 
Circular, whichever ia the amaller. 

b. When the amount allowable under a statutory 
liwitation ia less than the amount otherwise allocable as 
indirect costs under this Circular, the amount not recoverable as 
indirect costs under a grant may not be ahifted to another 
federally- sponsored grant program or contract. 

C Cost incurred by agencies other than the grantee . 

1. General . The cost of service provided by other agencies 
msy only include allowable direct coats of the service plus a pro 
rata share of allowable aupportmg costs (Section B. 12. ) and 
supervision directly required in performing the service, but. not 
supervision of a general nature such as that provided by the head 
of a department and his staff assistanta not directly involved in 
operations. However, supervision by the head of a department or 
agency whoae aoie function is providing the service furnished 
would be an eligible cost. Supporting costs include those 
furnished by other units of the supplying department or by other 
sgencies. 

2. Alternative methods of determining indirect cost. In 
lieu of determining actual indirect cost related to a particular 
service furnished by another agency, either of the following 
alternative methods may be used provided only one method is used 
for a specific service during the fiscal year involved. 

a. Standard indirect rate . An amount equal to tar. 
percent of direct labor cost in providing the service performed 
by another Stste agency (excluding overtime, shift, or holiday 
premiums and fringe benefits) may be allowed in lieu of actual 
allowable indirect cost for that service. 
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t>. Predet e rmined fixed ntt . A predetermined fixed rate 
for indirect cost of the unit or activity providing service nay 
be negotiated ae tet forth in Section F.2.a. 

H Coet incurred by grantee department for other* . 

General . The principles provided in Section C will also 
be uaed in determining the cost of services provided by the 
grantee department to another agency. 

J - Coet allocation plan . 

1. General . A plan for allocation of costs will be required 
to support the distribution of any joint costs relsted to the 
grant program. All costs included in the plsn will be supported 
by formal eccounting records which will substantiate the 
propriety of eventusl charges. 

2. Rcqui rements . The si location plan of the grantee 
department should cover all joint costs of the deportment as well 
as costs to be allocated under plans of other agencies or 
organizational units which are to be included in the costs of 
federally- sponsored programs. The cost allocation plans of all 
the agencies rendering services to the grantee department, to the 
extent feasible, should be presented in e single document. The 
allocation plan should contain, but not necesssrily be limited 
to, the following: 

a. The nature and extent of services provided end their 
relevance to the federally- sponsored programs. 

b. The items of expense to be included. 

c. The methods to be used in distributing cost. 

3. Instructions for preparation of cost allocation plans . 
The Department of Health and Human Services in consultstion with 
the other Federal agencies concerned, will be responsible for 
developing end issuing the instructions for use by grantees in 
preparation of cost allocation plans. This responsibility 
applies to both centrel support services st the State, local, and 
.'.-.Man tribal level and indirect coat propoaals of individusl 
S»runtee deportments. 
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4. Negotiation and approval of indirect coat propoaals for 
Statee . 

a. Tha Department of Ha a 1th and Human Sarvicaa. in 
collaboration with tha othar Fadaral igenciee concerned, will be 
raaponaible Cor negotiation, approval, and audit of coat 
allocation plana, which will be submitted to it by the States. 
These plana will cover central aupport aervice coata of the 
State : 

b. At the grantee department level in a State, a aingle 
cognisant Federal agency will have reaponeibility aimilar to that 
aat forth in a, above, for the negotiation, approval, and auc^t 
of the indirect coat proposal. A current liat of agency 
aaaignmente ia maintained by the Dffice of Management and Budget. 

c. Questions concerning the cost allocate, n plans 
approved under a. and b. above, should be directed to the agency 
reeponsible for such approvals. 

5. Negotiation and app r oval of indirect cost proposals for 
local governments . 

a. Coat allocstion plans will be retained at the local 
government level for audit by a designated Federal agency except 
in those cases where that agency requests that coat allocation 
plana be aubmitted to it for negotiation and approval. 

b. A list cf cognizant Federal agencies aasigned 
reaponsibility for negotiation, approval and audit of central 
aupport service cost allocation plans at the local government 
level ia maintained by the Office of Management and Budget. 

c. At the grantee department level of local governments, 
the Federal agency with the predominant interest in the work of 
the grantee department will be responsible for necessary 
negotiation, approval and audit of the indirect coat propoaal. 

Negotiation and approval of indirect cost proposals for. 
federally recognised Indian tribal governments . The Federal 
agency with tha predominant intereat in the work of the grantee 
department will be reeponeible for necessary negotiation, 
approval and sudit of the indirect coat propoaal. 

7. Be solution of problems . To the extent that problems are 
encountered among the Federal agencies in connection with 4 and 5 
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STANDARDS FOR SELECTED ITEMS OF COST 



Furpoae and applicability . 

1. Objective . Thia Attachment provides standards for 
determining the allowability of selected items of eoat. 

2. Application . These standards will apply irrespective of 
whether a particular item of cost is treated as direct or 
indirect cost. Failure to mention a particular item of cost in 
the standards is not intended to imply that it is either 
allowable or unallowable, rather determination of allowability in 
each case should be based on the treatment of standards provided 
for similar or related items of cost. The sllowsbility of the 
selected items of cost is subject to the general policies and 
principles stated in Attachment A of this Circular. 

B. Allowable costs . 

1. Accounting . The cost of establishing and maintaining 
accounting and other information systems required for the 
management of grant programs is allowable. This includes costs 
incurred by central service agencies for these purposes. The 
cost of maintaining central accounting records required for 
overall State or Indian tribal government purposes, such as 
appropriation and fund accounts by the Treasurer, Comptroller, or 
similsr officials, is considered to be a general expense of 
government end is not allowable. 

2. Advertising . Advertising media includes newspapers, 
magazines, radio and television programs, direct mail, trade 
papers, and the like. The advertising costs allowable are those 
which are solely for: 

a. Recruitment of personnel required for the grant 

program. 

b. Solicitation of bids for the procurement of goods and 
services required. 

c. Disposal of scrsp or surplus materials acquired in 
the performance of the grant agreement. 

d. Other purposes specifically provided for in the grant 
agreement . 



(No. A-87) 



455 



3. Advisory councils . Costs incurred by State advisory 
councils or ceawitteee eetabliehed pursuant to Federal 
requirements to carry out grant programs ara allowable, pa cost 
of like organisations is allowable whan provided lor in the grsnt 
agreement . 

4. Audit service. The cost of audits necessary for the 
administration and management of functions ralstad to grsnt 
programs is allowable. 

Bonding . Costs of premiums on bonds covering employees 
who handle grantee agency funds are allowable. 

6. Budgeting . Coata incurred for the development, 
preparation, presentation, and execution of budgets are 
allowable. Costs for services of a central budget office are 
generally not allowable since these ere coata of «« n « rtl 
government. However, where employees of the central budget 
office actively participate in the grantee agency s budget 
process, the cost of identifiable services is allowable. 

7. Building lease management . The administrative cost for 
lease management which includes review of lease proposals, 
maintenance of a list of svailable property for lease, and 
related activities is allowable. 

B. Central stores . The cost of maintaining and operating a 
central stores organisation for supplies, equipment, and 
materials used either directly or indirectly for grant programs 
Is allowable. 

9. Communications . Communication costs incurred for 
telephone cells or service, teletype service, wide ares telephone 
service (WATS) , centrex, telpax (tie lines), postage, messenger 
service end similar expenses ara allowable. 

10. Compensation for per sons 1 services. 

a. General . Compensation for personal services includes 
all remuneration, paid currently or accrued, for services 
rendered during the period of performsnce under the grant 
agreement, including but not necessarily limited to wages, 
salaries, and supplementary compensation snd benefits (Section 
B.13.). The costs of such compensation are allowable to the 
extant that total compensation for individual employees: (D 
reasonable for the aervicea rendered; (2) follows an appointment 
made in accordance with State, local, or Indian tribal government 
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laws and rules and which meets Fedaral merit system er other 
requirements, where applicable; and (3) is determined end 
supported as provided in b. below. Compensation for employees 
engaged in federally- assisted activities will be considered 
reasonable to the extent that it is consistent with that paid for 
similar work in other activities of the State, local, or Indian 
tribal government. In cases where the kinds of employees 
required for the federally-assisted activities are not found in 
the other activities of the State, local, or Indian tribal 
government, compensation will be considered reasonable to the 
extent that it is comparable to that paid for similar work in the 
labor market in which the employing government competes for the 
kind of employees involved. Compensation surveys providing data 
representative of the labor market involved will be an acceptable 
basis for evaluating reasonableness. 

b. Payrol l and distribution of time . Amounts charged to 
grant programs fc: personal services, regardless of whether 
treated as direct or indirect costs, will be based on payrolls 
documented and provided in accordance with generally accepted 
practice of the State, local, or Indian tribal government. 
Payrolls must be supported by time and attendance or equivalent 
records for individual employees. Salaries and wages of 
employees chargeable to more than one grant program or other cost 
objective will be supported by appropriate time distribution 
records. The method used should produce an equitable 
distribution of time snd effort. 

11. Depreciation and use allowances . 

a. Grantees may be compensated for the use of buildings, 
capital improvements, and equipment through use allowances or 
depreciation. Use allowances are the means of providing 
compensation in lieu o* depreciation or other equivalent costs. 
However, a combination of the two methods may not be used in 
connection with a single class of fixed assets. 

b. The computation of depreciation or use allowance will 
be based on acquisition cost. Where actual cost records have not 
been maintained, a reasonable estimate of the original 
acquisition cost may be used in the computation. The computation 
will exclude the cost or any portion of the cost of buildings %nd 
equipment donated or borne directly or indirectly by the Federal 
Government through charges to Federal grant programs or 
otherwise, irrespective of where title was originally vested or 
where it presently resides. In addition, the computation will 
also exclude the cost of land. Depreciation or a use allowance 
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on idle or excess facilities is not si lovable, except when 
specifically authorised by the grantor Federsl sgency. 

c. Where the depreeistion method is followed, adequate 
property records mist be maintained, end sny generally- accepted 
stethod of computing depreeistion may be used. However, the 
method of computing depreeistion must be consistently epplied for 
any specific esset or clsss of sssets for sll sffected 
federally- sponsored programs and must result in equitable charges 
considering the extent of the use of the sssets for the benefit 
of such programs. 

d. In lieu of depreeistion, s use allowance for 
buildings and improvements may be computed at an annual rate not 
exceeding two percent of acquisition cost. The use sllowsnce for 
equipment (excluding items properly capitalised as building cost) 
will be computed at an annual rate not exceeding six and 
two-thirds percent of acquisition cost of usable equipment. 

e. No depreciation or use charge may be allowed on any 
assets that would be considered ss fully depreciated, provided, 
however, that reasonable use charges may be negotiated for sny 
such sssets if warranted after taking into consideration the cost 
of the facility or item involved, the estimated useful life 
remaining at time of negotiation, the effect of sny increased 
msintenance charges or decreased efficiency due to age, and any 
other fectors pertinent to the utilization of the facility c 
item for the purpose contemplated. 

!*• Pi sbursinq service. The cost of disbursing grant program 
funds by the Treasurer or other designated officer is allowable. 
Disbursing services cover the processing of checks or warrants, 
from preparation to redemption, including the necessary records 
of accountability and reconciliation of such records with related 
cash accounts. 

13. Employee fringe benefits . Costs identified under a. and 
b. below are allowable to the extent that total compensation for 
employees \* reasonable as defined in Section B.10. 

a. Employee benefits in the form of regular compensation 
paid to employees during periods of authorised absences from the 
job, auch as for annual leave, sick leave, court leave, military 
leave, end the like, if they ere: (1) provided pursusnt to an 
approved lesve system; snd (2) the cost thereof is equitably 
allocated to all related activities, including grant programs. 
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b. Employee benefits in the form of employers* 
contribution or expenses for social security, employees* life end 
health insurance plans, unemployment insurance coverage, 
workmen's compensation insurance, pension plans, severance pay, 
end the like, provided auch benefits sre granted under approved 
plans and are distributed equitably to grant programs and to 
other ectivities. 

**• employes morale, health and welfare costs . The costs of 
health or first-sia clinic* end/or infirmaries, recreational 
facilities, employees* counseling services, employee information 
publications, and any related expenses incurred in sccordance 
with general Statt, local or Indian tribal policy, are allowable. 
Income generated from eny of these sctivities will be offset 
sgainst expenses. 

15 - Exhibits . Costs of exhibits relating specif icslly to the 
grant programs are allowable. 

16 • h*9*l expenses . The cost of legsl expenses required in 
the administration of grant programs is allowable. Legal 
services furnished by the chief legsl officer of e State, local 
or Indian tribal government or his stsff solely for the purpose 
of discharging his genersl responsibilities as legsl officer sre 
unallowable. Legal expenses for the prosecution of clsims 
sgainst the Federsl Government sre unallowable. 

17. Maintenance and repair . Costs incurred for necesssry 
maintenance, repair, or upkeep of property which neither add tc 
the permanent value of the property nor appreciably prolong its 
intended life, but keep it in an efficient operating condition, 
are allowable. 

IB. Materials and supplies . The cost of msterisls snd 
supplies necesssry to csrry out the grant programs is si lovable. 
Purchases msde specificslly for the grent program ahould be 
charged thereto at their actual prices after deducting all cash 
discounts, trade discounts, rebates, and allowances received by 
the grsntee. Withdrawals from general stores or stockrooms 
should be charged at cost under sny recognized method of pricing 
consistently applied. Incoming transportation charges sre s 
proper pert of msterial cost. 

19. Memberships, subscriptions snd professions! sctivities . 

* • Memberships . The eost of membership in civic, 
business, technicsl and professionsl organisations is allowable 
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provided: (1) the benefit from the membership is related to the 
grant prog ran; (2) the expenditure ia for agency member ehip; (3) 
the coat of the membership ia reasonably related to the value of 
the aervicea or benefits received; and <4) the expenditure is not 
for membership in an organisation which devotee a aubstantial 
part of ita activities to influencing legialation. 

b. Reference materiel. The coat of books, end 
subscriptions to civic, business, professional, and technical 
periodicals is allowable when related to the grant program. 

c. Meetings and conferences . Costs sre allowable when 
the primary purpose of the meeting is the dissemination of 
technical information relating to the grant program and they are 
consistent with regular practices followed for other sctivities 
of the grantee. 

20. Motor pools . The costs of a service organixation which 
provides automobiles to user grantee agencies at a. mileage or 
fixed rate and/or provides vehicle maintenance, inspection and 
repair services are allowable. 

21. Payroll preparation . The cost of prepsring psyrolls and 
maintaining necensary related wage records is sllowable. 

22. Personnel administration . Costs for the recruitment, 
examination, certification, classification, training, 
establishment of pay standards, snd relsted activities for grant 
programs, are allowable. 

23. Printing and reproduction . Costs for printing snd 
reproduction services necessary for grant adminiatration, 
including but not limited to forms, reports, manuals, snd 
informational literature, are allowable. Publication costs of 
reports or other media relating to grant program accomplishments 
or results are allowable when provided for in the grant 
agreement . 

24. Procurement service . The cost of procurement service, 
including solicitation of bids, preparation and award of 
contracts, and all phases of contrsct administration in providing 
goods, fscilities snd services for grant programs, is allowable. 

25. Taxes . In general, taxes or payments in lieu of taxes 
which the grantee agency is legally required to pay are 
allowable. 
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26. Training and education . The cost of in-service training, 
customarily provided for employee development, which directly or 
indirectly benefits grant programs is allowable. Out-of- service 
training involving extended periods of time is allowable only 
when specifically authorised by the grantor agency. 

27. Transportation . Costs incurred for freight, cartage, 
express, postage and other transportation costs relating either 
to goods purchased, delivered, or moved from one location to 
another are allowable. 

28 • Travel . Travel costs are allowable for expenses for 
transportation, lodging, subsistence, end related items incurred 
by employees who ars in travel ststus on officisl business 
incident to a grant program. Such costs may be charged en an 
actual basis, on s per diem or mileage basis in lieu of sctual 
costs incurred, or on a combination of the two, provided the 
method used is applied to an entire trip, and results in chsrges 
consistent with those normally allowed in like circumstances in 
non- federally sponsored activities. The difference in cost 
between first-class sir accommodations and less- than- first-class 
air accommodations is unallowable except when less-than-first- 
class air accommodations sre not reasonably available. 
Notwithstanding the provisions of paragraphs D.6. and 8., travel 
costs of officials covered by those paragraphs, when specifically 
relsted to grant programs, are allowable with the prior approval 
of a grantor agency. 

c - Costs allowable with approval of grantor agency . 

Automatic data processing . The cost of dats processing 
services to grsnt programs is allowable. This cost may includs 
rentsl of equipment or depreciation on grantee-owned equipment. 
The acquisition of equipment, whether by outright purchase, 
rental-purchase agreement or other method of purchase, is 
allowable only upon specific prior spproval of the grantor 
Federal agency as provided under the selected item for cspital 
expenditures. 

2. Building space and related facilities . The cost of space 
in privately or publicly owned buildings used for the benefit o* 
the grant program is allowable subject to the conditions stated 
below. The totsl cost of space, whether in a privstely or 
publicly owned building, msy not exceed the rental cost of 
comparable space and facilities in a privately-owned building in 
the same locality. The cost of space procured for grant program 
usage may not be charged to the program for periods of 
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nonoceupancy, without authorization of the grantor Federal 
agency. 

a. Rental cost. The rental coat of apace in a 
privately-owned" building ia allowable. Similar coata for 
publicly owned buildinga newly occupied on or after October 1, 
1960, are allowable where ^rental rate" systems, or equivalent 
systems that adequately reflect actual costs, are employed. Such 
charges must be determined on the basia of actual coat (including 
depreciation based on the useful life of the building, interest 
paid or accrued, operetion and maintenance, and other allowable 
costs). Where these costs are Included in rental charges, they 
may not be charged elsewhere. No costs will be included for 
purchases or construction that were originally financed by the 
Federal Government. 

»• Maintenance and operation . The cost of utilities, 
insurance, security, janitorial services, elevetor service, 
upkeep of grounds, normal repairs and alterations and the like, 
are allowable to the extent they are not otherwiae included in 
rental or other charges for space. 

c. Rearrangements and alterations . Costs incurred for 
rearrangement and alteration of facilities required specifically 
for the grant program or thoae that materially Increase the value 
or ueeful life of the fecilities (Section C.3.) are allowable 
when specifically approved by the grantor agency. 

d. Depreciation and use allowances on publicly-owned 
buildings . The costs are allowable as provided in Section B.ll. 

e. Occupancy of space under rental -purchase or a lease 
with option-to-purchase agreement . The cost of specs procured 
under such arrangements le allowable when specifically approved 
by the Federal grantor ageney. 

3. Capital expend! turea . The cost of fscilities, equipment, 
other cepital assete, and repairs which materielly lncreese the 
value or useful life of cepital assets is allowable whan such 
procurement is specifically approved by the Federal grantor 
agency. When assets scquired with Federal grant funds are (s) 
sold; (b) no longer avsi labia for uae in a federally sponsored 
program; or (c) used for purposes nbt authorized by the grsntor 
egeney, the Federal grantor agency's equity in the asset will be 
refunded in the same proportion aa Federal participation in its 
cost. In esse any assets are traded on new items, only the net 
cost of the newly- acquired assets is allowable. 
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4. Insurance and indemnification . 

a. Costs of insurance required, or approved and 
maintained pursuant to the grant agreement, are allowable. 

b. Costa of ether insurance in connection with the 
general conduct of activities are allowable subject to the 
following limitations: 

(1) Types and extent and cost of coverage will be in 
accordance with general State or local government policy and 
aound business practice. 

(2) Costs of insurance or of contributions to ar.y 
reserve covering the risk of loss of, or damage to. Federal 
Government property are unallowable except to the extent that the 
grantor agency has specifically required or approved such vasts. 

c. Contributions to a reserve for a self -insurance 
P K° 9r * m *PP rov * d the Federal grantor agency are allowable to 
the extent that the type of coverage, extent of coverage, and the 
rates and premiums would have been allowed hod insurance beer, 
purchased to cover the risks. 

d. Actual losses whieh could have been covered by 
permissible insurance (through an approved self -insurance program 
or otherwise) are unallowable unless expressly provided for ir. 
the grant agreement. However, eosts ir . jrred becauae of losses 
not covered under nominal deductible insurance coverage provided 
in keeping with sound management practice, and minor losses not 
covered by ir. urance, such as spoilage, breakage and 
disappearance of small hand tools which occur in the ordinary 
course of operations, are allowable. 

Indemnification . Includes securing the grantee 
•gainst liabilities to third perse .a and other losses net 
compensated by insurance or other .ae. The Government i* 
obligated to indemnify the grantee only . the extent expressly 
provided for in the grsnt agreement, except as provided in d. 
above . 

5 * Management studies. The cost of management studies tc 
improve the effectiveness and efficit.:c> .1 grant management for 
ongoing programs is allowable except that the cost of studi o 
f f?"^ py •ot-nciea ether than the grantee department or 
outside consultants is allowable only when authorised by the 
federal grantor agency. 
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6. Preaoreement costs. Costs incurred prior to the 
effective date of the grant or contract, whether or not they 
would have been allowable thereunder if incurred after such date, 
are allowable when specifically provided for in the grant 
agreement • 

7. Professional services . Costs of professional wrjieji 
rendered" by individuals or organisations not a part of the 
grantee department are allowable subject to . such prior 
authorization as may be required by the Federal grantor agency. 

8. Proposal costs . Costs of preparing proposals on 
potential Federal Government grant agreements are allowable wnen 
specifically provided for in the grant agreement. 

D. Unallowable costs . 

1. Bad debts. Any losses arising from uncollectible 
account s~and other claims, and related costs, are unallowable. 

2. Contingencies . Contributions to » contingency reserve or 
any similar provision for unforeseen events are unallowable. 

3 - Contributions and donations . Unallowable. 

4. Entertainment . Costs of amusements, social activities, 
and incidental costs relating thereto, such as meals, beverages, 
lodgings, rentals, transportation, and gratuities, are 
unallowable. 

5. Fines and penalties. Costs resulting from violations of, 
or failure to comply with Federal, State and local laws ana 
regulations are unallowable. 

6. Governor's expenses . The salaries and expenses of the 
Office of the Governor of a State, or the chief executive of a 
political subdivision, are considered a cost of general State or 
local government and are unallowable. However, for a federally- 
recognized Indian tribal government, only that portion of tne 
salaries and expenses of the office of the chief executive that 
is s cost of general government is unallowable. The portion of 
salaries and expenses directly sttributable to managing and 
operating programs by the chief executive and his staff is 
allowable. The allowable portion shall be determined by the 
Federal cognizant agency and the Indian government 
representatives on a reasonable basis. 
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7. Interest and other financial costs. Xntareat on 
borrowings (however represented), bond discounts, cost of 
financing and refinancing operations, and legal end professional 
fees paid in connection therewith, are unallowable except when 
authorised by Federal legislation and except ss provided for in 
paragraph C.2.s. of this Attachment. 

8. Legislative oxpensoa . Salaries and other expenses of the 
Stete legislature or sinilsr local governments 1 bodies such ss 
county supervisors, city councils, school boards, etc., whether 
incurred for purposes of legitletion or executive direction, sre 
unallowable. 

9. Underrecoverv of costs under grant agreement a . Any 
excess of cost over the Federsl contribution under one grant 
agreement is unallowable under other grant agreements. 
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6 201 J 

(a) H» Education Department Gen* 
eral Administrative Regulations 
(EDGAR) as follows: 

(1> 34 CFR p«n 79 (StatesAdminis- 
tered Programs) as follows: 
«i!?-*S£? ,t A CO^wil^ except for 
S«»ral grant regulations 
apply to these programs), 

i* m through 7W87 

(ttmsottdatcd Grant Applications for 
Insular Areas). 

CUD Section 76.401 (Disapproval of 
an application*- opportunity for a 
hearing), 

Jj^> S^art f (What Conditions 
Must be Met fry the State and its Sub- 
gnmtees?), except for the following 
sections; 

<A> Sections T&589 through 7&581 
(Coordfoattonx 

(B) Sections 76.650 through 76.662 
(Participation of Students Enrolled in 
Private Schools), 

<C) Section 7S.684 (Day care serv- 
ices). 

(D) Section 73,690 (Energy conserva- 
tion awareness X 

<v) Subpart O (What Are the Admin* 
istratfee Responsibilities of the State 
and Its Subgrantees?), except for the 
following sections: 

(A) Sections 76,770 through 78,772 
(State Administrative Responsibil- 
ities!. 

CB) Section 76.780 (A State shall 
adopt complaint procedures). 

(C) Section 76.781 ( Minimu m com- 
plaint procedures). 

CD) Section 76.782 (An organization 
or Individual may file a complaint). 

(vi) Subpart H (What Procedures 
Does the Secretary Use to Get Compli- 
ance?). 

(2) 34 CTH part 7? (Definitions that 
Apply to Depar tment Regulations). 

(3) 34 CPR part 78 (Education 
Appeal Board). 

(4) 34 CPR part 76 (Intergovernmen- 



UGRCh.1 (7-1-90 fcBtiM) 

tal Review of Department of Educa- 
tion Programs and Activities! 

«> 34 era put 80 (Uniform Admto- 
istrative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments), unless a Slate 
formally adopts its own written fiscal 
and administrative raulremcuU for 
expending and accounting for all 
funds received by SSAs and operating 
gge nriss under this part. These re* 
cjtriremcnta mugt he available for ftd- 
end Inspection and must*** 

CD Be sufficiently specific to ensure 
that foods received under this part are 
used in compliance with aU applicable 
statutory and regulatory provisions; 

<m Ensure that funds received under 
this part are only spent for reasonable 
and necessary costs of operating pro- 
grams under this part; and 

(hi) Ensure that funds received 
under this part are net used for gener- 
al expenses required to carry out other 
responsibilities of State or focal gov- 
ernments, 

(6) 34 CFR part 81 (General Educa- 
tion Provisions Act—Enforcement). 

(7) 34 CFR part 85 (Government- 
wide Debarment and Suspension (Non- 
procurement) ami GovBmmentwide 
Requirements For Drug-Free Work- 
place (Grants)). 

Cb) The regulations in this part 281+ 

(Authority: 20 US.C 2781. 2831) 

CM PR 43224, Oct 23. 1*89. a* amended at 
ft* FH 28017, Mar 30. 1990) 

gfrW D Wvs Dais None At 55 PR 22017, 
May SO. 2990, in 1291.2 paragraph (axS) 
was amended by removing N IW ami 
adding. In its place, the wards "operating 
h$eneOsM", effective either 45 days after pub- 
henttan In the Pamaa TTiiiihjm or later If 
Congress takes certain adjournment*. Hie 
Department or Education wlD publish a doc- 
ument to the Famaa Rsossna at a later 
date, announcing the ef fceUve dale. 
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Off* of Bom* eswi Sec* fcfoSi* Msesrtlon 
BHU DrflnfflftM for fHte yrpgram 

nd SecoiMtery Etfsoaffoa AcL The 
following terms used in this part are 
defined in section 1471 of the Act: 

HqutpsMaft 

I^ee public education 

fecal educational agency (LEA) 

Parent 

Parent advlnuy eosncfl 
Secretary 

SUteedocattanal agency (SSA) 

(b) Other dtftnltUm*. In addition to 
the terms defined In the applicable 
regulations listed in ! 201,2, or re- 
ferred to in paragraph (a) of this sec* 
tion. the f bUowtag definitions apply to 
this part: 

Act means Elementary and Second- 
ary Educ at ion Act of 1963, as amend- 
ed. 

Aprfcnffaral activity means; 

CD Any activity directly related to 
the production or processing of crops, 
dairy products, poultry, or livestock 
for initial commercial sale or as a prin- 
cipal means of personal subsistence; 

(2) Any activity directly related to 
the cultivation or harvesting of trees; 
or 

(3) Any activity directly related to 
fish farms, 

Chapter 1 means Chapter 1 of Title 1 
of the AcL 
CfrUdrtn means— 

CI) Persons up through age 21 who 
are entitled to a free public education 
through grade 12; and 

(2) Preschool children. 

Currently migmtory child means a 
child: 

CI) Whose parent or guardian Is a 
migratory agricultural worker or a mi- 
gratory fisher; ami 

(2) Who has moved within the past 
12 months from one school district to 
another— or. in a State that Is com* 
prised of a single school district, has 



8»1.W 

moved from one school administrative 
area to another— to enable the child, 
the chad's suantian. or a member of 
the child's immediate fondly to obtain 
temporary or seasonal employment in 
an agricultural or fishing activity. 
This defin it ion includes a child who 
has been eligible to be served under 
the requirements m the preoeding sen- 
tence, and who, without the parent or 
guardian, has continued to migrate an- 
nually to enable him or her to secure 
temporary or seasonal employment in 
an agricultural or fishing activity. 
This definition also mrhnftm children 
of migratory fi sherme n. If those chil- 
dren restate in a school district of more 
than 18,000 square miles and migrate a 
distance of 20 miles or more to tempo- 
rery residences to engage In fishing ac- 
tivity. 

Fiscal Tear means the federal fiscal 
year— a period beginning on October 1 
and ending on the following Septem- 
ber 30— or another 12-month period 
normally used by the SEA for record- 
keeping, 

FUhinv activity means any activity 
directly related to the catching or 
pr ocess in g of fish or shellfish for Ini- 
tial commercial sale or as a principal 
means of personal subsistence. 

foi nit tip srfpvufofy ofrfZrf means a 
child who: 

(1) Was eligible to be counted and 
served as a currently migratory child 
within the past five years, but is not 
now a currently migratory child; and 

(2) Has the concurrence ef his or her 
parent or guardian to continue to be 
considered a migratory chita 

Guar&an means a person who: 

(1) Has hem appointed to be the 
legal guardian of a child through 
formal proceedings In accordance with 
State tew; 

(2) An SEA determines would be ap- 
pointed to be the legal guardian of a 
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chttd tarter the tew of the ebBA 
donatofllary Stat e if formal guardian- 

ah$p proceedings WOXV lWdyrtat'fll, OT 

<3) It standing to the place of a 
parent to a child. 

Migratory aQitewUuwi avofflaw 
means a pw who Ibm moved within 
the peek IS montht f^om one school 
district to toother or, fa a State that 
is comprised of a tchool dttMct* 
hat moved from one tchool adminis- 
trative area to another— to enable him 
or her to obttdn temporary or seasonal 
employment hi an agrteulttzral activity 
( ffiff lt^^^*^a dairy woritl* 

Migmtorp ehihtren meant chfldrem 
who qualify under either the defini- 
tion of **currentiy migratory child" or 
"formerly migratory child** detertbed 
Id this section* 

Migmtorp fitter meant a peraoa who 
hat moved withi n the past 12 months 
from one school district to another*** 
or, in a State that tt c om prised of a 
single school dtatriotj has moved from 
one school administrative area to an- 
other— to enable him or her to obtain 
temporary or settonal employment in 
a fishing activity. 

Operating agency means: 

(1> A local educational agency (LEA) 
to which an SEA makes a subgrant of 
migrant education program funds; 

(2) A public or nonprofit private 
agency with which an SEA or the Sec- 
retary makes an arrangement to carry 
out a migrant education project; or 

O) An SEA, if the SEA operates the 
Rate's migrant education program or 
protects directly. 

presett ed children meant children 
who are— 

(1) Below the age and grade level at 
which the agency provides free public 
education; and 

(2) Of the age or grate level at 
which they can benefit from an orga- 
nised educational program provided in 
a school or educational setting. 

^Authority. SO VAC. TTBU 3788, 2831) 

(90 PR 18409, Apr UK 198ft, ts amended at 
H FB 482*4, Oct St. 1989; 89 PR 22017, 
Mtytfc 19991 
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m m mam Dm no» At 85 m 83817, 
Mv 8fc 1990, to f touch) the deftdtta of 
"Preschool cbUdren** was amended amended 
by removing the wod ~imm&ttoo*r wber* 
e>w tt appeared an d adding, in its place the 
word **odopttloosl f< » effective either 45 days 
ftfTir p ufcfloaticp to the Ftetaaa Rtom ss or 
Itter if Oontwss take* certain adjourn* 
menta. The Department of Ehttt tlon wis 
pobltth a document In the FIdbul Bms- 
ggM^ titter date, aan o op t tet the effective 

9929L4-89L9 ISesemdl 

Amrrao lot a Stars Gsast 

I mot EBgOiBtj of mm SKA to parte*- 
pole as a grantee 

(a) An SEA may apply to the Secre- 
tary for t grant to operate a State mi- 
grant education program directly, 
through subgrants to ura*, or 
through subgiauts or ether arrax^e* 
ments with public or nonprofit private 
asendes* 

(b) Two or more SEAa may apply 
jointly for a grant to support a mi- 
grant education program that benefits 
eligible migratory children In those 

(Authority. 80 OAa 87811 

1 80 VB 18409, Apr, 89, 1985, ts amended at 
84 FH 48334, Oct 88, 1989) 



989141 ftocumtoto an SEA mast submit 
to lective t grant 

(a) General An SEA that wishes to 
receive funds under this part for an 
SEA program designed to meet the 
special educational needs of migratory 
children shall submit and annually 
update an application to the Secretary 
that apjets the requirements hi section 
1202* t / of the Act 

(b) IIEA assurance*. The SEA shall 
also provide assurances, which will 
remain in effect for the duration of its 
participation in the program under 
this put, that the SEA will— 

it) Meet the requirements in section 
498<bX2> and (8) of the General Edu- 
cation /revisions Act (OEPA) as they 
relate t*> fiscal control ami fund ac- 
counting procedures; 
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(2) Meet the requirements of section 
1202C8X8) of Chapter I that provision 
be made for the preschool educational 
needs of migratory children; 

(3> Carry rat the evaluation require- 
ments in || 20L51 through 29LM; and 

(4) Ensure that its suhgraiitee agen- 
cies comply with al! applicable statuto- 
ry and regulatory requirement*. 

<c> SEA application. TP receive a 
Chapter I migrant education program 
grant, an SEA shall submit to the Sec* 
rotary an applicat ion to cover a period 
of not more than three fiscal yearn, in- 
cluding the first fiscal year for which 
a grant is made under that applica- 
tion. During subsequent years, the 
SEA'S application must incorporate 
any updating reports arising from sig- 
nificant changes hi the number or 
needs of children to be served, or the 
services to be provided/The application 
mart bo specific and contain sufficient 
Information to allow the Secretary to 
determine whether the State's pro- 
gram and projects win satisfy the re* 
quirements of Chapter 1 and the ap- 
plicable regulations for each year. 

(d) Further updating cf information 
in the appHcatUm. It during the 
course of the project year, there are 
significant changes In number or 
needs of the children to be served or 
the services to be provided, the SEA 
shall submit a description of those 
changes to the Secretary together 
with the impact of the changes on the 
chapter 1 migrant education budget 
program, and projects. 

(Approved by the Office of Management 
and Budget under control number 1810- 
9039) 

{Approved fay the Office of Management 
and Budget under control number 1810- 
0819> 

(Authority. 30 UAC 1333dfbX3>, t&X 27% 
2739(b). 2781, 2782, 2731, 2838U» 

180 PR 18489. Apr. 89, 1988, a* amended at 
54 FR 43234, Ot', 38, 1989; 68 FR 6m Feb. 
88,19991 

8291.12 f Reserved] 
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9301.13 Approval of an SEA* appQoatkm. 

i%) Standard* for approval. l%e Sec- 
retary approves an SEA'S application 
and any updating amendment! if the 
proposed state mig rant education pro* 
grams 

(!) Complies with the Chapter 1 
statute and the applicable regnlationas 

<2> Is designed to swot the medal 
educational needs of eligible migratory 
chlldrens and 

(3) BoMs reasonable promise of 
making substantial progress toward 
meeting those needs. 

(b) Effect of approval The Secre- 
tary's approval of an application 
under this section requires the SEA to 
perform hi accordance with its appli- 
cation, application requirements, and 
updating amendments. If any. 

(A ppro ved by the Offloe of Management 
and Budget under control number 181b- 
0894) 

(Authority, 30 UAC 2781. 2783) 
89301.14—301.18 (Referred) 
Amvxso to an SKA roa a Soboraht 

agciM7 mmt siibfntt to sppij fbc a vu^^ 
grant. 

An operating agency that desires to 
receive a subgrant shall submit to the 
SEA. under the procedures In 1 20L17, 
a project application that to developed 
in a 3suitatton with teachers and par- 
enta, and that Is specific enough to 
allow the SEA to determine if the pro- 
posed local migrant education project 
satisfies the applicable requirements 
in the Chapter 1 statute, the applica- 
ble regulations, and the provisions of 
the approved SEA application. 

(Approved by the Office of Management 
and Budget under control number 1810- 
98941 

(Authority: 29 ft&C. 2721 3781) 

180 FR 18409. Apr, 30. 1988. as amended at 
84 FR 43228. Oct 38, 19891 
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kDsss Hoik At 04 PR 43320.0* 
tote 38, ma, f SOUS tn mnded by re- 
"UBA- to the bead** and the tnt 
, 2n to ptaco» the words - operat- 
i the words "developed in 



thai W Mot Use wont "VNtfir, and re- 
vttm the author*? citation, effective after 
the information coBecMon requirements 
hmbNnmndtotteQIteal Man- 
agement ami Budget under Use Piperworit 
RodutrUppActoflOOO. 

0SO147 Bslsdsslos of a p^ed apeBca- 
ttatoflfcSBA. 

(a) Ptequeney qf snborisstoa. An 
LEA, or other operating agency, shall 
submit a progci appMoattonto the 
SEA for ft period of not mora tiro 
three fiscal years* tryfttriing the first 
f iieal jw for which a subgrmnt would 
be made under that application. 

<b) Content* of the appttcation. The 
proj ec t a pplica tion mast Include ■ 

(1) Information consistent with the 
SEA's approved application regard- 



CD The operating agency's separate 
annual the r**^^ 1 

needs of fte currently and formerly ml* 
gratory children and the selection of 
children with the greatest needs (con- 
sistent with the service priorities In 
I 301 Mn 

m A description of the local Chap- 
ter 1 migrant education project to be 
conducted ami how those projects will 
meet the general instructional pro- 
gram goats the SEA has established. 
The description must contain— 

CA> A separate summary of the 
project's comp one n t s that are de- 
signed to meet the unmet needs of the 
currently migratory children expected 
to be served: and 

CB> An estimate of the number of 
currently migratory children expected 
to participate in each comp o nent ; ami 

(iii) A description of the desired out- 
routes in terms of basic and more ad- 
vanced skills that participating chil- 
dren are expected to master aid tn 
terms of related support services the 
LEA win provide; 

13) A budget for the expenditure of 
Chapter 1-Mlgrant Education Pro- 
gram fund* that* to the extent possi- 
ble, separately summarizes the esti- 
mated costs of project components 
that would benefit the currently mi- 



gratory chfidren the agency plans to 
serve; 

(3) assurances that- 

(i) The programs and projects de- 
scribed in the application have been 
planned and w in be carried oat to a 
wanner consistent with the require- 
ments in 112005 aid 801 Jft and 

(H) If appropriate, the agency has es- 
tablished pr o c e dur e s to ensure compa- 
rability of services aa required by 
1201.44; 

<4) The a as ur mnee s hi section 
436<bX2> and <bX3> erf OEPA as they 
rel at e ^ t o fiscal cont ra sad fund ac- 
counting procedures and 

(5) Information the SEA needs to 
ensure Uiat^* 

CI) The operating agency's project 
comports with activities described In 
use SEA'S appr ov ed application sub- 
mitted under 1 20141; 

im The aerating agency complies 
with the assuran ce s tn paragraphs 
<bX3) and Ccxnof this section; ami 

<iii) The 8Fjl 1ms data If time data 
are not otherwise available to the 
SEA. that the LEA has maintained 
effort tn aooerdance with 1 201.41. 

to) Annmt updating of information 
in the application. An LEA shall an- 
nually update its project application 
by submitting to its SEA: 

II) Data showing that the USA, if it 
annually provided services tar migra- 
tory children, has maintained fiscal 
effort under 1 201.41, if those data are 
not otherwise available in the SEA; 

(3> A budget for the expenditure of 
Chapter 1 migrant education funds; 

(3) Any additional updating result- 
ing from significant changes in the 
number or needs of children to be 
served, or the services to be provi de d: 
and 

<4) Other information that the SEA 
may request. 

{Authority- 80 DAC. W 2701, TO2) 

C$0 PR 13400. Apr. 50, 1985. as amended st 
04 VH 43380* Oct. 93, 1003} 

ttrtaefW Ours Hoik At 04 PR 43380, Oc- 
tober 23. im 1 80147 vu amended fay re- 
vhteg the secttun beading, paragraphs 
ib% tc*\h and the authority citation, effec- 
tive after the Information ooUection require- 
meats have been approved by the Office of 
Management and Budget under the Paper- 
work Reduction Ad of 1000. For the cottven- 
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QUI wt B a m, mmi Ssc Hu e, t d u c wtf s n 

lenee of the user the superseded test U let 
forth ss SsBowss 

l ^JrdTS&r ,ri> **** M,fll> 
talPmo— esq? sab s stotea . AnlEAsfaaU 
liifrintt a project apoBsstfcm to the 8SA lor 
a period of not mote than three Osl*J years, 
todudtog lbs first fiscal year tor which a 
suhgrant would be mads under that a pp li ca- 
tion. 

Cb) Content* of me oppffrcfto*. The 
p roj ec t applicati on awwt toctodsc 

tl> A deacrfptiaa of the local Chapter 1 
migrant education project to be copdoctodfc 

12) A budget tor the expenditure of Chap- 
ter I migrant education program funds, 

(3) The sjsunmces in section 630tbX8> 
through <bX5> of Chapter I; 

*4> The assurances in section 4WbX8> 
and (bMS> of OEPA; and 

CO) InfermaUoxi that the SEA needs to 
ensure that the project comports whh so* 
Uvhtet described la the 88A% application at 
prodded to 1 201,12. 

!€>••• 

ill Osta iho w tag thai the LEA hss main- 
tained fiscal effort en the same bads ss to 
required for i£Ai fa? section 5Wa> of 
Chapter!; 



iAuttoritr Sec 900, 80 U&.C »04; sec UO, 
30 U AC 8000; sec 090* 9 U4LG. 3878; Tttte 
L see* UfisA 30 U&C 8783(a)> 

03OMO AsyrovsJ of sji LEA'S prQ}eet ap- 
pficatiaa for a subgrent 

(a> Standard* for approval. An SEA 
may ap p rove an LEA**, or other oper- 
ating agency's, application for a sub- 
grant only n— 

(1) The application meets the re- 
ouirements of 1 20147 and to consist- 
ent with the content of th«t approved 
SEA application; ami 

£2) The SEA test determines that 
the LEA— 

<i> Maintained fiscal effort in accord- 
ance with f 201,41; or 

CUi If the LEA failed to maintain 
fiscal effort, has modified or updated 
its application to take into account 
any required reduction tn the indirect 
costs that otherwise could be charged 
to its outwent 

Cb) Effect of approval SEA approval 
of a project application under para- 
graph (a) of this section requires the 
operating agency to administer and 
operate its project in accordance with 
its application, any amendments, and 
project requirements hi 11201*00- 



20L35. That approval, however* does 
not create for the operating agency an 
entitlement to receive a subgrant for a 
period other than the fiaoal year. 

(Authority: 80 US& 870L 8783. 8031) 

100 PR 16400. Apr. 80, 1000. as amended at 
04 PR «8880> Oct* SSL 10K 00 fU 23017. 
May 30, 10001 

Ertaonvs Dm kmc At » PR ssen, 
May 80, lose, ia f 20140 paragraph (aJCOKD 
was amended fay removing "| 00140" and 
sddbtt. ia Us place, 801.41-, and para- 
graph <b) was amended by removing "lEAs" 
whe rever it ajyears and acMbg, to tt s^ptooe, 
the wordi ^operating ssencks**, efSeetive 
etther 40 days after ptttkitcattoo ia the Pso- 
ssal Bbuimtp or later if C ongiem tabes csr- 
tain ad^omnments. The Departoent of Edu- 
csUon wiD pub^toh a document to the Ffcraa- 
al Rxosstss si a later date, a&nsuraing the 
effective date. 

0 80140 fRemved] 

of Orw^o and Sohsfwnts 

OSOL30 Amomt avaiUMs f6r aa SEA 

(a) General (1) The Secretary deter- 
mines for each fiscal year the amount 
of the Chapter 1 migrant education 
program grant lev which the SEA In 
each State may apply according to sec- 
tion 1201 of chapter 1 and the funds 
appropriated for grants to States 
under tha* section. 

(2) In applying section 1201(bXl) of 
chapter U the Secretary determines 
for each fiscal year the number of mi- 
gratory children fas defined in f 201.3) 
aged three through twenty-one in 
each State on the basis of statistics 
from the Migrant Student Record 
Transfer System <MSRT8) or from 
any other system that the Secretary 
determines most accurately and fully 
reflects the actual number of migrato- 
ry children residing in the State. Each 
SEA to required to submit accurate 
data that are nec es sary to make these 
detftnn^**etiftnffi 

(3) If, regardless of funding source, a 
project exists that to designed to assist 
migrant families who are in transit to 
locations to other areas to obtain tem- 
porary or seasonal employment in an 
agricultural or fishing activity, the 
SEA may enroO migratory children 
who pass through the project site to 
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the M8RTS or other system as a res** 
dent of the project's State only as fol- 
lows: 

<1) For a child in transit to a location 
te another State where the employ- 
ment wiU be sought, the SEA may 
enroll the child as a resident of the 
SEA'S own State only for the period 
the chad resides at the project site, 

tm For a child in transit to a loca- 
tion within its own State where em- 
ployment wiD be sought, the State 
may enroll the child as a resident of 
the SKA'S own Slate without restric- 
tion, 

<b> Special remitter formula. In 
making the adjustment required by 
section 1201(b) of chapter I to reflect 
the apodal needs of migratory chil- 
dren for sammer projects and the ad- 
ditional costs of operating those 
projects, the Secretary uses the best 
available information from the 
MSRT8 or other system about the 
cost of operating summer projects and 
the number of children in each State 
participating in those projects. 

(Approved by the Office ef Management 
and Budget under control number ISifr- 
6*30) 

(Authority: 30 UAC. 3781, 3783, 3831) 

(50 PR 18409, Apr. 38. 1888, as amended at 
84 Fit 43338, Oct 33, 1888: 88 PR 6983. Jtob, 
28, 18901 

828U1 Deteradnaitan of sn SKA frsnt. 

ta> Estimated cost of a Stole migrant 
education program. CD An applicant 
SEA Is entitled to receive a Chapter 1 
migrant education grant in the 
amount the Secretary determines for 
each fiscal year, on the basis of the 
best information available to the See* 
retary at the time, is necessary to 
carry out the activities in He applica- 
tion. 

<2> This amount may not exceed the 
total amount available to that SEA as 
determined by the Secretary under 
1 201 JO. 

(b) Consideration of the east a/ past 
and future activities and the amount 
of fund* available. In determining the 
amount of the Chapter 1 migrant edu- 
cation program grant to which an SKA 
is ^t yfqtfr i yy entitled, the Secretary con- 
siders: 



(1) The amount for which the SEA 
vSimF**' m * tarwtoed under 

IS) The cost of completed program 
activities under previous migrant edu- 
cation program grants* under section 
1301 of Chapter 1, ami the number of 
children who were served; 

(3) The estimated cost of activities 
not yet begun under the preceding 
grant and the number of children who 
will be served; 

<4> In the case of a request for an in- 
crease in the grant that the Secretary 
previously determined to be necessary 
to carry out the annual activities hi 
the approved SEA application, the es- 
timated cost of providing additional 
program services before the end of the 
grant period and the number of chil- 
dren who would receive additional 
services: 

(8) The unused amount of the SEA* 
preceding migrant education program 
grant; and 

(6) Any other relevant information, 

(Authority: 80 UJBLC. 3781, 3782) 

{50 PR 18408, Apr. 38, 188& as amended at 
84 PR 43326* Oct. 33, 1888} 

8381.32 BeaSofstto of excess funds. 

(a) If the Secretary determines that 
the annual amount for which an SEA 
may apply, as determined under 
!2tu,20. is more than the amount 
needed to carry out the activities in its 
application for that year, the Secre- 
tary may allocate some or all of this 
excess to one or more other SEAs 
whvee amount* available under 
Si 201.20 and 201.21 would otherwise 
be insufficient to serve the eligible mi- 
gratory children in those States. 

<b> The Secretary notifies an SEA if 
part of the amount available to it is 
being considered for reallocation. The 
SEA may—within 18 days after receiv- 
ing that notice— request an opportuni- 
ty to explain why a reallocation is not 
warranted. If the SEA does not re- 
quest an opportunity to explain, or 
if —after the explanation— the Secre- 
tary determines that the total amount 
available to the SEA for that fiscal 
year exceeds the amount needed, the 
Secretary may reallocate the amount 
in excess. 
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(Authority: 30 VAC 3781, 37831 

828U3 Amount erasable for State ad- 
wlnlitistlmi 

(a) Except for programs under Part 
C of Chapter I and as provided in 
paragraph (b) of this section, an SEA 
shall use funds received under section 
1404(a) of the Act for the proper and 
efficient performance of Its duties 
under Chapter L 

(b* The SEA may not use more than 
18 percent of the funds referred to hi 
paragraph (a) of this section for indi- 
rect costs i 

(Authority: 38 US.C 8781, 8783. 2834) 
184 PS 48338. Oct 88. 1888] 

ft 201.24 Secretary's special aiiangemeot 
for services (bypassX 

(a) Qeneral The Secretary may 
make a special arrangement with one 
or more public or nonprofit private 
agencies to carry out the migrant edu- 
cation program in a State if the Secre- 
tary determines that: 

(1) An SEA is unwilling or unable to 
conduct an educational program for 
the migratory children who are eligi- 
ble to Deserved; 

(2) The arrangement would result hi 
more efficient and economic adminis- 
tration of the program; or 

c3) The arrangement would add sub- 
stantially to tin? welfare or education- 
al Attainment of the migratory chil- 
dren who are eligible to be served. 

lb) Availability of funds. The Secre- 
tary may use all or part of the total 
amount of the Chapter 1 migrant edu- 
cation program grant available to the 
affected SEA-under St 201.20 and 
201.21— to matte one or more special 
arrangements. 

cc) Notice to the SEA. The Secretary 
does not mate a special arrangement 
until after the affected SEA has had 
reasonable notice and an opportunity 
for a hearing. 

id) Obi* jai tons of the operating 
agency. It the Secretary makes a spe- 
cial arrangement for services through 
a public or nonprofit private agency, 
that operating agency shall administer 
its project hi a manner consistent with 
an SEA'S ligations under the regula- 
tions ir thir part. 

lAutho tr. 30 DS.C. 8783) 



§201.15 

9 201 M Amount of a subgrant. 

(a) In determining the amount of a 
subgrant to an LEA or other operating 
agency, the SEA shall first consider 
the relative needs of an operating 
agencies in the State that would oper- 
ate migrant education projects hi 
tor ins of— - 

(1) The numbers of currently and 
formerly migratory children with 
identified special educational needs 
who reside within the area served by 
the LEA, or other agency, in rufftetent 
concentrations to warrant implemen- 
tation of a migrant education prefect 
designed to meet these needs; and 

(2) The nature, scope, and cost oT 
the propose d projects designed to 
meet the needs of these currently mi- 
gratory children, as described in the 
operating agency's approved subgrant 
application: 

cb) Before distributing any Migrant 
E du cat ion Program funds to pay the 
supplemental costs of projects that 
arise because of the participation of 
formerly migratory children, the SEA 
shaU ensure that the amount of each 
sub-grant to be awarded will be at 
least enough to pay the costs of 
projects designed to meet the unmet 
special educational needs of all signifi- 
cant concentrations of currently mi- 
gratory children residing in the areas 
the LEA serves. 

(c) Provided the amount of each sub- 
grant satisfies the requirement of 
paragraph Cb) of this section, the SEA 
shall determine the amount of a sub- 
grant to an LEA. using procedures H 
considers appropriate, based on— 

(1) The total number of migratory 
children who— 

(!) Are expected to be served by the 
project; or 

(II) Are estimated to reside in the 
area served by the agency that oper- 
ates the project; 

(2) The nature, scope, and cost of 
the proposed project; 

<8) The availability of funds and 
services from other sources; and 

(4) Any other relevant criteria devel- 
oped by che SEA, PUMtotem with the 
service priorities in 1 201.21, including 
the 8&A*s priorities concerning ages 
and grade levels of children to be 
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served, area* of the State to be served, 
and types of service* to be provided. 
iAitUBomy: so mi. sits, sasu 

rM PR €3128. OCL 23, 16892 

toiler 83, 1989, 1 SOUS wm retted* effective 
after the information collection rceuire- 
menta have been approved by tte Offlee of 
Mm^jwwfriit and ISodsct under the ^^apcr- 
wort Reduction Act of 198ft Vw the coo 
yemence of tbe user the superseded teat Is 
set forth as follows: 

• »!.» ajsoaat of esssgmnl tm a* ISA, 

Aa SEA shall ds f en ata o the amount of a 
subgrant to on I£A or other agency based 

(a) The number of children to be served; 

(b) The nature, nope, and cost of the pro- 
posed project; and 

<c Any other relevant criteria developed 
by the SEA consistent with the provisions 
of §9141, tndudtug the SKA'S prtortUc* 
concerning ages and grade levels of ^.MiOen 
to be served, areas of the Bute to be served, 
and types of services to be provided. 

Srvecnvs Dsn Nor* 2: At 55 FH 22017, 
May so, 1990, f SOiJB vas amended by re- 
moving "LEA" to paragraph <b> and to and 
adding to its place, the words "operating 
agency", effective either 45 days after publi- 
cation in the neoxaaL Resist** or later if 
Congress takes certain adjournments. The 
Department of Education win publish a docs 
uawit m the Peosbal Rgotsrsa at a later 
date, announcing the effective date. 
(Authority: Sec *M*a>, 30 980S(lX 
Title U area 141-142, 30 OAC 2781-3752) 

99201JS-201.19 C Reserved) 

tntbiiwrf C* 0»iitwrt > ■ i miIi 

SwSporf W I lUJgU KS^SSfllfRII 

9 201 M Eligibility of a child to partiri- 

(a) A child may not be counted 
under §201.20, or be provided with 
Chapter I migrant education program 
services, until an SEA or its operating 
agency has: 

fl> Determined that the child is 
either a currently or formerly migra- 
tory child as defined under $ 201.3; 
and 

(2) Indicated In writing how the 
child's eligibility was determined. 

ib> In determining the eligibility nf a 
child, an SEA and its operating agency 
may see* and obtain inedible informa- 
tion from any source, including that 
provided by the child or his or her 
parent or guardian. Neither the SEA 
nor its operating agency Is required to 
obtain documentary proof of either 
the chad's eligibility or civil status 



m em at, ■ (T-i-w mmm) 

from the chSd or his or her parent or 

fl |5Tl £i SKA and B a Bpw ttjiy 
etes sjne rospojjaibtlc for in^piementlttg 
rjrocepu nes uiat ensure u^e flnrrectnefts 
of the info rmation on which they and 
the MSRTB or otter system rely. In 
doing so, the SEA shall— 

111 Ensure that the information is 
recorded on any certificate of eligibil* 
ity, inehtdteg the one developed by the 
Se cretar y, thai contains the minimum 
Infor mation needed to determine cligi- 
Whty. If tte chfitfs eligibility was de- 
termined under 1 20I.20<aX3Xi) (relat- 
ing to recruitment at special stopover 
sites), the SEA shall also record the 
length of time the child was expected 
to reside at the stopover site; and 

<2> Implement a process to ensure 
that the completed certificate of eligi* 
bihty contains accurate information in 
sufficient detail to explain to an inde- 
pendent reviewer the basis for the de» 
termination that the child Is a cur* 
rently or formerly migratory child 
under f 801*3, 

(d) In tte event of an audH of the 
State's eligibility determinations, the 
Secretary considers thoao determina- 
tions as wen as statistics o^ the full- 
time equivalent (PTE) numier of mi- 
gratory children residing In the State 
to be correct If the total number of 
children whom tte SEA has identified 
as migratory were correctly Identified 
within a five percent margin of error. 

(e) In Implementing procedures 
under paragraph (c) of this section, 
the SEA is responsible for ensuring 
that no child who is found to be ineli- 
gible for tte Migrant Education Pro- 
gram Is counted as migratory. Howev- 
er, the SEA is not responsible for au- 
diting its determinations for correct* 
ness within the five percent margin of 
error. 

(Approved by the Office of Management 
and Budget under control number ISIO- 
O30) 

t Authority: 27S1, 3782, 2S31) 

ISO PR 18499, Apr. 30> 1595; 50 PR 31592, 
Aug. 5. 1985. as amended at 54 PR 431% 
Oct. 23, 1989; 55 PR 6963. Feb. 20, 1990) 

f SOU! Service oriorHJ**, 

(a) Children (aged 3 through 2!) 
who have been determined to be cur- 
rently migratory must be given priori- 
ty over formerly migratory children In 
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Oft of Boos* ood Sac* Moc « EducvUon 

tte consideration of all programs and 
activities that tte SEA, LEA, or other 
operating agency offers pursuant to Ms 
approved application for Migrant Edu- 
cation Program funds, 

<b> If. in order to provide migrant 
education services to preschool cur* 
rently migratory children or migrant 
education instructional services to 
school-aged currently migratory chil- 
dren, it would be necessary to provide 
day care or similar services to currently 
migratory children aged two yean of 
age or younger, and no funds—except 
Chapter 1— Migrant Education pro- 
gram funds— are available for that pur- 
pose, an SEA or an operating agency 
may provide day care or similar services 
to those children as If they had a 
higher priority for services than do 
formerly migratory children. 
(Authority: SO UAC 3783) 

(M PR 433% Oct, S3, 1989, as amended at 
55 PR 33017, Slay 99, 1990) 

EMmim Dra Hots: At 95 PR 33017, 
May 30, 1990, in f 301 M paragraph fb) was 
revised, effective either 45 days after pubft- 
catten to the FKbssal Rmtsm or later If 
Congress takes certain adjournments. The 
De p a rtment of Education will publish a doc- 
anient to the Fteaat Rmtsm at a later 
date* an nouncin g the effective date. Per the 
convenience of the user, the superseded text 
is set forth as foBows: 
1191.3! Serrkt stJorfcies, 

• • • # • 

(b> If, in order to provide migrant educa- 
tion instructional services to preschool and 
regular school-aged currently migratcvy 
children, it would be necessary to provide 
day care or similar services to children aged 
two years or younger who are currently mi* 
graiory children (or migrant education pre- 
school services to currently migratory chil- 
dren three years of age or over who are not 
enrolled to instructional programs), and no 
funds— except Chapter 1— Migrant Educa- 
tion Program funds-are available for that 
purpose, an SEA or an operating agency 
may provide day care services to those chil- 
dren as if those children had a higher prior- 
ity than formerly migratory children. 

9291.3* Annual needs assessment. 

(a) An SEA and any operating 
agency that receives Chapter I mi- 
grant education funds shall design and 
improve their migrant education pro- 
grams and projects through use of an 
annual assessment of educattanai 
needs. Subject to the special rules for 
preschool projects hi paragraph <e) of 
this section. In implementing the 



M *MTfil assessment of educational 
heeds, tte SSA or operating pgrrrfy 
shall on tte teals of tbe test available 
Information*" 

U) Identify migrant children or, If 
this is not possible, the specific charac- 
teristics of the children who are ex- 
pected to reside in the area served by 
tte SEA or operating agency and who 
are eligible to be counted as migratory 
children under f SQUNXa); 

(2) Identify the general instructional 
areas and grade levels hi which the 
program or project will focus 

<$) Establish educational criteria 
that— 

(i) Are consistent with tte require* 
marts of paragraphs <b) ate (c) of this 
section; and 

<li) For each grade level and instruc- 
tional area, will be used to select mi- 
gratory children to participate in tte 
program or project; 

<4> To tte extent possible, uniformly 
apply the criteria required in para- 
graph (aX3) of this section to particu- 
lar grade levels; 

(5) Select for services those migrato- 
ry children, consistent with the service 
priorities in i 301.31, who have tte 
greatest need for Migrant Education 
Program services: and 

(9) Determine— 

U) The special educational needs of 
migratory children expected to partici- 
pate with sufficient specificity to 
permit concentration on those seeds; 
and 

(ii) The resources, such as personnel, 
instructional materials, and library re- 
sources, necessary to meet those spe- 
cial educational needs. 

cb) In formulating and applying the 
educational criteria pursuant to para- 
graphs (a) <3) and (4) of this section, 
the SSA and operating agency— 

(I) Shall consider tte differing 
needs, if any, among— 

(1) Currently migratory children 
based on the effect of migrations on 
the continuity of their education; and 

<ii> Formerly migratory children 
based on the effect of former migra- 
tions on their educational develop- 
ment; and 

(2) With regard to currently migra- 
tory students, may conduct its annual 
needs assessment on the basis of the 
latest available information relevant 
to the needs of the children expected 
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to be present at periods of peak enroll 
nwnt> 

(e) The educational criteria referred 
to in paragraph <aX3> of this section 
must be — 

(1) For currently migratory children, 
the most appropriate e ducationally re* 
lated objective after** Including, If 
reasonably possible, the results of 

(2) Fur formew migratory children, 
educationally related objective elite* 
rie. including the results of written or 
oral tests, 

Cd) The SEA or operating agency 
may skip currently or formerly migra- 
tory children in greatest need of spe» 
dal assistance if their special educa- 
tional needs are being met with serv- 
ices provided under other Federal, 
State, or local programs. 

(e> Only paragraphs (a) ilh i2% and 
{&>, and <d> of this section apply to 
projects the SEA or operating agency 
establishes to meet the preschool edu- 
cational needs of migratory children. 

(Approved by the Office of 2'iansgemeat 
Bud Budget under control nrmber 1810* 
05191 

(Authority: 20 O AC. 3724, 2782> 

{54 PR 42238, Oct. 23, 1989, as amended at 
to PR m Feb. 1990; 5& TO 22017. May 

sciieej 

8>*«7m D*» NOT* At &« TO 2201?, 
May 30, 1999. to 1 20142 paragraph <a> ww 
wended by retaovtns "paragraph <e>" and 
adding, in Us place, "paragrann ter effec- 
tive either 49 days after publication tn the 
pasasai B scsers s or later If Congress takes 
certain adjournment*. The Department of 
Education will pubMsb a document tn the 
fkphlu. Racism at a later date* announc* 
tog Use effective date. 

2291-33 (Rcscrredl 

9 201.34 Cuorduudiofi with other migrant 
uiugfeess and projecta 

An SKA and its operating igffn***? 
shall plan and operate the activities 
described tn their applications hi co- 
ordination with migrant programs and 
projects of otter groups or agencies 
that provide services to migrants in 
the area served by the SEA and Its op- 
crating agenfJesi including migrant 
and seasonal farmworker pr o je c ts ad- 
ministered under section 41&A of the 
Higher Education Act section 402 of 
the Job Training Partnership Act, the 
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Education of the Handicapped Act, 
the Community Services Block Orant 
Act, the Read 8tart Program, the Mi- 
grant South Program, and aU appro- 
priate programs of the Departments 
of Education, Labor, and Agriculture. 

(Authority: 20 UAt. 21tt> 

180 PS 154C9. Apr. 20. 188*, as amended at 
54 PR 43227, Oct 12, 19891 

1 291.3$ **iqulirawnti for parent tavoht* 

(a) General State and local agencies 
that receive Chapter *— Migrant Edu- 
cation f^ogram funds shall design and 

implement Uudr programs and 
p r o jee te in consultation with the par* 
eats of the children to be served, and 
shall carry out programs, activities, 
and procedures for the involvement of 
parents In their migrant education 
programs and project* 

<b> Parent advisory coanett* (1> 
State ami local agencies implementing 
programs for the duration 

of the school year shall establish a 
parent advisory eotmcJL The council 
must have a majority of members who 
are parents (or guardians) of children 
to be served by the migrant education 
program or projects end, if feasible, 
who are elected by Use parents of cim* 
drcn to be served; 

(2) The SEA shall establish proce- 
dures to ensure that— 

(1) The SEA end the State* operat- 
ing agencies appropriately consult 
with, and solicit information from, 
councils representative of parents of 
migratory children in the planning, 
operation, ami evaluation of a pro- 
gram or local project; and 

(ill Compliance with this provision 
at the State and local levels is docu- 
mented annually in the State or local 
agency's application for funds or up- 
dating information, 

(O Pastntol involvement Each SSA 
and operating agency shall, in a 
manner consistent with pa ragra phs (a) 
through CO and <e> el 34 CPR 20&M* 
involve parents hi meaningful consul* 
tation in the design and implementa- 
tion el the programs and projects. 

(Authority: 20 UAC 2929, 27881 

[$4 TO 43227, Oct, 22, 19091 
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ftl WWl Dm Notk At M PR 43OT. Oe> 
toter 23. 1989. | nxmmM, effective 
after the bitb^ustloo collection reojuire* 
menu have been approved by the Office of 
Management and Budget under the Paper- 
work Be d uei ton Act of 1900. Mr the sea- 
vc ttie n cc of the user the supetseded teat t* 
set forth as fouewK 
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(a) Qenmi An agency that receive* 
Chapter 1 fundi shall design and 1 
Its Chapter 1 smnn or prelects as i 
ta^^ion srtth teachers of chBdreo being 
served and to consultation with the parents 
of the children bsft sg ssrsad L 

cb) ^9eovd^dneala on opsrofiiae ogeacv 
sdofeor* council An SSA shall require each 
operating agency toe 

(1) EstabSsb and consult with a parent ad- 

C2> Solicit actively parental i nvolvemen t in 
the planning, operation, and evaluation of 
Ha projects. 

<c> Ramimmenti /or the State o d f 4s cr» 
council An SEA shall: 

OiBrtabuah and consult with a parent ad- 
visory council: and 

tftSefteitactfvclr parental involvement tn 
the planning* epefasten, and evaluation of 
the State's migrant education program* 

(d) Advisor* coanctf pmcedafea. The SEA 
to responsible for ensuring tfrat appropriate 
procedures ere devised and made available 
to the State's migrant parents for establish- 
mem of and fpffpft Hat far t with State and 
local parent advisory councils. These proce- 
dures must be consistent arith the reoulre- 
menu of section teSCal of TOle I. 

(Authority: See, ftMfa), 20 V&.C. aOOtfai; 
sec ftsO(bX2*, 20 VB.C. 280*0X2* Title X, 
sec 142taX4>, 20 VAC 37e2ieX4» 
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In developing and Implementing Its 
migrant education program ami 
projeete, the SEA shall ensure that— 

(a> <1) Hie children selected for 
services are those with the greatest 
need for special assistance^- 

(I) Consistent with the service prior* 
lUes in 5 201.31; and 

<H> As determined, to the maximum 
extent possible, using the educational 
criteria reouired by 1 201*32 (annual 
needs assessment); and 

C2) The special educational needs of 
these children are sufficiently sped* 
fled to permit the SSA to concentrate 
on meeting those necd&sj 

the program and°pw)ect» offered ere 
sufficient to give reasonable promise 



of substantial progresa toward meetir 
the special educational n er ds of ti 
migrant chfldron being eerved* 

to The results of evaluations ai 
need to improve the provision of ser 
tees to eligible migrant children I 
either— 

CD Disapproving an application i 
continue a project in a succeedi ng yet 
if the project Is not making guhetai 
Ual prog r eas toward meeting the eds 
cattonal goali of the project and th 
pert: or 

(2) Approving changes in the proje* 
that will enable the SEA to meet tba 
goals; 

<d> Services are provided to all sit 
nificant ooocentrailone of e Ug f hie m 
gratory children enrolled in prival 
schools, consistent with the servfc 
priorities tn 1 201.91, hi accordant 
with the bask: objectives of sectto 
1017 of the Act; 

<e) The SEA allocates time and r 
sources for f requent and regular * 
ordination of the curriculum undt 
the migrant education program wit 
the regular instructional program; an 

(f 1 In the case of children partieipa 
ing in the migrant education prognu 
who are also of limited English prof 
dency or are handicapped— 

(11 The SSA provides maximum c* 
ordination between services provide 
under the migrant education prograi 
ami other services that are provided t 
address children** handicapping oond 
Uons or limited English proflciene; 
and 

(2) The SEA's coordination activith 
are designed to increase program e 
fectiveness, ehminate duplication, ax, 
reduce fragmentation of services f c 
migratory children. 

(Approved by Uip 
and Budget ptntfr 

eeiti 

tAuthoritr 20 UAC 2722, 2T24, 2729, 272 
2831 > 

154 TO 42227, Oct 22, S989, as amended i 
&S TO 5982, Psb. % 1990) 
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WMU7— »IJ9 I Reserved) 

Subpart D— Atfntsfcfvothw and Fiscal 

ROQgfagmOWtS 

Soif«ac 54 FR * Oct 23, 1980, unless 
otherwise noted 

5201.40 Prohfeitkm agates* win* Chapter 

An LKA or other operating agency 
that has reeled assistance from an 
SEA amy use Chapter I funds provid- 
ed under this part only to projects 
that are designed and implemented to 
meet the special educational needs of 
migratory children who are identified 
and selected tor services in accordance 
with the provisions in this part. 

(Authority: 20 VAC 27SL 3783) 

2261.41 Maiateaaacoof effort. 

(a> (I) Bosfe $tandar± Before an 
SKA may provide an LEA a sobgrant 
lor the operation of a migrant educa- 
tion project, the SEA must find either 
that the LEA'S combined fiscal effort 
per student or its aggregate expendi- 
tures of State and local funds with re- 
spect to the provision of free public 
education for the preceding fiscal year 
was not less than 90 percent of the 
LSA's combined fiscal effort per stu- 
dent or the aggregate expenditures of 
State and local funds for the second 
preceding fiscal year. 

(2) Meaning o/ preceding fiscal pear. 
For purposes of determining mainte- 
nance of effort* the "preceding fiscal 
year** is the Federal fiscal year, or 12- 
month period most commonly used in 
a State for official reporting purposes, 
prior to the beginning of the Federal 
fiscal year in which funds are avail- 
able. 

Example For funds first made available 
on July 1. 1989, if a Stale is using the Feder- 
al fiscal year, "the preceding fiscal year** is 
the Federal fiscal year 1988 (which began 
on October 1, 1887) and the "second prcced- 
ing fiscal year" is fiscal year 1887 {which 
began on October I. 1988k If a mate is 
using a fiscal year that begins on July l, 
1939. the • preceding fiscal year" is the 12- 
month period ending on June 10. 198S and 
the "second preceding fiscal year" Is the 12 
month period ending on June 30, 19*?. 



(3) Bspenditure&-<\) 7b be consid- 
ered, in determining an LEA's compli- 
ance with the maintenance of effort 
requirement, the SEA shall confer 
the LEA's expenditures from State 
and local funds for free public educa- 
tion. These include expenditures for 
administration, instruction, attend- 
ance, health services, pupfl transporta- 
tion, plant operation and mainte- 
nance, fixed charges, and net expendi- 
tures to cover deficits for food services 
and student body activities. 

<ii> Not to be considered. The SEA 
may not consider the following ex- 
penditures In determining the LEA's 
compliance with the maintenance of 
effort requirement: 

<A> Any expenditures for community 
services, capital oottey, or debt service. 

(B) Any expenditures made from 
funds provided under Chapter 1 and 
Chapter 2 of Title I of the Act or 
Chapter I and Chapter 2 of the BCIA. 

Cb) Failure to maintain effort CX) If 
an USA falls to maintain effort as pro- 
vided In paragraph (a) of this section, 
and a waiver under {201.42 is not 
granted, the SEA shall reduce the 
LEA's subgrant with respect to the 
amount allowed for its indirect costs 
under 34 CPR 7&S62 by 80 percent* 

C2> In determining maintenance of 
effort for the fiscal year immediately 
following the fiscal year in which the 
LEA failed to maintain effort, the 
SEA shall consider the LEA's fiscal 
effort for the second preceding fiscal 
year to be no less than 80 percent of 
the combined fiscal effort per student 
or aggregate expenditures fusing the 
measure most favorable to the LEA) 
for the third preceding fiscal year. 

Kxahtlk In Federal fiscal year 1990. an 
LEA fails to maintain effort because its 
fiscal effort in the preceding fiscal year 
(1988) (see example in paragraph <aX2) of 
this sect ton) less than 90 percent of Its 
fiscal effort in the second precedim fiscal 
year (1987). «n assessing whether the LEA 
maintained effort during the next fiscal 
year U99!>. the SKA may consider the 
LEA's fiscal effort in the second preceding 
fiscal year (1988) ttbe year that caused the 
LEA's failure to maintain effort) to be no 
less than 90 percent of the LEA's expend* 
ture In the prior fiscal year O 987 >. 

I Authority. 20 VBC 2728. 1782, 2831) 
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4201.42 Warrer of the maintenance of 
effort requirement. 

(a) (I) An SEA may waive, for one 
fiscal year only, the maintenance of 
effort requirement applying to an USA 
in 1 201*41, If the SEA determines that 
a waiver would be equitable due to ex- 
ceptional or uncontrolled circum- 
stances. These circumstances include, 
but are not limited to, the following: 

(1) A natural disaster. 

(ill A precipitous ami unforeseen de- 
cline in the financial resources of the 
USA. 

(2) An SEA may not consider tax Ini- 
tiatives or referenda to be exceptional 
or uncon trollable t^rcumstances. 

(bl (1) If the SEA grants a waiver 
under paragraph <a> of this section, 
the SEA ray not reduce the amount 
of migrant education funds the LEA is 
otherwise entitled to receive. 

(2) In determining maintenance of 
effort for the f teal year immediately 
following the fiscal year for which the 
waiver was granted, the SEA shall con- 
sider the LEA's fiscal effort for the 
second preceding fiscal year to be no 
less than 90 percent of the combined 
fiscal effort per student or aggregate 
expenditures (using the measure most 
favorable to the LEA) for the third 
preceding fiscal year. 

ExaawuK In f fecal year 1900, an LEA se- 
cures a waiver because its fiscal effort in the 
pr eced i ng fiscal year (1908) (see example in 
ft 201.41 la*2» is teas than 90 percent of Its 
fiscal effort in the second preceding fiscal 
ycf»; (198T) due to exceptional or uncontrol- 
lable circumstance* In assessing whether 
tne LEA maintained effort during the next 
fiscal year i 1991), the SEA may consider the 
LEA's expenditures for the second preced- 
ing fiscal year (19881 tthe year for which 
tin* LEA needed a waiver* to be no less than 
90 percent oi the LEA's expenditures in the 
prior fiscal year ( 19871. 

(Authority: SO U3>C. 7728, 2782. 2831) 

£ 201.45 Supplement, not supplant. 

Ca) Except as provided in 
9 20L4&&X1), an agency that receives 
migrant education funds available 
under this part may use those funds 
only to supplement ami, to the extent 
practicable, increase the level of non- 
Federal funds that would, In the ab- 
sence of migrant education funds, be 
made available for the education of 
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pupils participating in migrant eduea 
ttan projects, and in no case may ml 
grant education funds be used to sup 
plant those non-Federal funds. 

<b> To meet the requirement to para 
graph (al of this section, an operating 
agency is not required to provide serv 
ices undtr this part through the use o 
a particular Instructional method or li 
a particular instructiona l setting. 

i Authority 20 2m 2922. 28)1 > 

f 54 FR 43222, Oct* 23. 1939, as amended a 
55 PR 22017. May 30, 12901 

Errtcnv* Date Note At 53 VH 23017 
May SO, 1990. to 1201.43 paragraph (b) wa 
amended by removing "LKA" and adding. It 
its place, the words "operating ateoejr, ef 
fective either 45 days after publication u 
the Ftesaat, Rsofsra or later if Contra 
taxes certain adjournments. The Depart 
ment of Education will publish a doeumen 
In the Fedxbsx Resists* at a User date, an 
nouncini the eifocUve date. 

§20144 Comjawatffiiy, 

(a) Except as provided in paragraph 
(b) of this section and 1 201.45, an op 
crating agency may receive Migran 
Education Program funds only If tin 
operating agency uses State and toca 
funds to provide services to student 
receiving Migrant Education Frogran 
services thai, taken as a whole, are a 
least comparable to services being pro 
vided to Undents, enrolled In the sanu 
grade levels of ail of the operatini 
agency's schools, which are not receiv 
!ng Migrant Education Program 
funded services. 

(b) (1) An operating agency is eon 
side red to have met the comparability 
requirements in paragraph (a> of tht 
section, if it either— 

ii) Files with the SEA a written as 
bl' ranee that it has established and to 
piemen ted— 

(A) A district- wide salary schedule; 

<B> A policy to ensure equivalent* 
among schools in teachers, administra 
tors, and auxiliary personnel; and 

to A policy to ensure equivalenc* 
among schools In the provision of cur 
rfcuhim materials and tnstruetfona 
supplies; or 

<ii> Establishes and implement 
other measures for determining com 
pliance as the SEA may approve. 
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(2) In determining mrnnltance with 
paragraph (a) of this section, mn oper* 
ating agency does not need to oonsldtr 
unpredictable changes la student en- 
rollment or personnel assignmen ts 
that occur after the beginning of a 
achort year. rattn ^ shaiide- 
vctop written procedures to ensure 
compMiPPe with paragraph (a) of this 

(2) The written procedures ensuring 
compliance with paragraph (a) of this 
section must include a process for 
demonstrating that State and local 
funds are used to provide services to 
student* receiving Migrant Education 
Program services that are at least 
comparable to the services provided to 
students in the same grades who are 
not receiving Migrant Education Pro- 
gram funds* 

<d) An operating agency shall main- 
tain annual records documenting com* 
plianee with paragraph (a) of this sec* 
Uon. 

(e) In accordance with the rulemak- 
ing requirements in § 201.46, an SEA 
may establish standards to ensure that 
an operating agency's policies under 
paragraph (c) of this section result in 
the provision of equivalent staffing, 
materials, and supplies among the 
schools of the operating agency. 

(!) (I) The SEA shall monitor each 
I£A*s compliance with the compara- 
bility requirements. 

(2> If an operating agency is found 
not to be in compliance with the com- 
parability requirements, the amount 
to be withheld or repaid is the amount 
or percentage by which the operating 
agency failed to comply with the 
measures established under paragraph 
(b> of this section. 

t Authority: 2D VAC 2728tc>, (d), 2782, 
383 1) 

154 PR 43228. Oci 23, 1989, as amended at 
85 FH 23817, May 30. 19801 

Emcnvs Date Not* 1: At 54 PR 43228, 
October 23. 1889, f 201.44 was added, effec- 
tive After the information collection require- 
meat* have been approved by the Office of 
Management and Budget under the Paper- 
work Seduction Act of 1988, 

Smart** Dare Nora 2: At W PR 22017, 
May 38. 1998. 1 201,44 was amended by re- 
moving 41 LEA" wherever it appears and 
adding, In its place, the words "operating 



agency, effective either 48 days after publi- 
cation & the Vtaaai Banana or later if 
Congress takes certain adjournment* The 
Department of BducaUon will puottsh a doc- 
ument to the Ffescasi. Ruura at a later 
date, amoyBBtng the effective date. 

§ 281.49 BrrfMffnt special Slate and local 

and eossparabihty deteradnatloaa 

fa) General rale, ft) For the purpose 
of determining eomphajicc with the 
supplement, ml tnippJani require* sent 
In i 901.43 and tfce cons^arahil^y re- 
quirement in 1 201, f*. an operating 
agency may exclude State and local 
funds spent to carrying out the follow- 
ing types of programs: 

(1) Special State programs designed 
to meet the special educational needs 
of migratory children, including com- 
pensatory education for migratory 
children, that the Secretary has deter- 
mined in advance under paragraph (b> 
of this section meet the requirements 
in section 1018<dX 1X8) of the Act. 

(ii) Special local programs designed 
to meet the special educational needs 
of migratory children, including com 
pensatory education for migratory 
children, that the SEA has determined 
In advance under paragraph <c> of this 
section meet the requirements in sec- 
tion l018CdXlMB> of the Act. 

(2) For the purpose of determining 
compliance with the comparability re- 
quirements hi § 201.44 only, an operat- 
ing agency may also exclude mate and 
local funds spent in carrying out the 
following types of programs: 

<i> Bilingual education for children 
of limited English proficiency. 

(ii) Special education for handi- 
capped children. 

tuJ) e^ate phase-in programs that 
the Secretary has determined in ad- 
vance under paragraph (b> of this sta- 
tion meet the requirements in section 
iOlSf dX2xB> of the Act. 

(b) Secretarial determination regard- 
ing Slate programs. (1) In order for an 
operating agency to exclude State and 
local funds spent on Slate programs 
under paragraphs (aXIXI) and 
(aX2Xili> of this section, an SEA shall 
request the Secretary to make an ad- 
vance determination of whether— 

U> A special State program under 
paragraph <axi> of this section meets 
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the req u irements in section 
lOlftdXlXS) of the Act; and 

IK) A Slate phase-in program under 
paragraph < aX2X iii) of this section 
meets the requirements in section 
iOlKdXSXB) of the Act 

(2) Before making the determina- 
tion, the Secretary requires the SEA 
to submit copies of the State law and 
implementing rule*, regulations, 
orders, guidelines, and interpretations 
that the Secretary may need to make 
the determination 

(3) The Secretary makes the deter- 
mination In writing and includes the 
reasons for the determination, 

(4) If there is any material change in 
the pertinent State law affecting the 
program, the SEA shall submit those 
changes to the Secretary* 

(c) SEA determination regarding 
local programs. (1) In order for an op- 
erating agency to exclude State and 
local funds spent on a special local 
program under paragraph taXlXii) of 
this section, the operating agency 
shall request the SKA to make an ad- 
vance determination of whether that 
program meets the requirements in 
section 1016<dXlXB)of the Act 

(2) Before making a determination, 
the SEA shall require the operating 
agency to submit copies of the State 
law and implementing rules, regula- 
tions, orders, guidelines, and interpre- 
tations that the SEA may need to 
make the determination. 

<3) The SEA shall make the determi- 
nation in writing and include the rea- 
sons for its determination, 

(4) If there is any material change in 
the pertinent local requirements af- 
fecting the program, the operating 
agency shall submit those changes to 
the SEA 

( Authority: 20 UAC 2728 <b>, <Ch id). 2782) 

184 PR 43228. Oct. 23, 1888, as amended at 
88 FR 22017. May 30, 18981 

Emcnvx Dsn Notk At 88 PR 22017. 
afar $& S890. 1201.48 was amended by re- 
moving "LEA" wherever it appears and 
adding* in its place, the words "operating 
agency", effective either 45 days after publi- 
cation in the Ftosaut Racism or later if 
Congress takes certain adjournment* The 
Department of Education will pobUsh a doc- 
ument In the Ftocaai. Rsnwrsa at a later 
dale, announcing the effective date. 



im^gge^dMaafciaw ami ether BR 

(a) An SEA Is Hiimiiilhlu for ensui 
ing that the agencies that receiv 
Chapter 1— Migrant Education Pn 
gram funds hi the State comply wtt 
all statutory and regulatory provUior 
applicable to Chapter L 

tbXl) Except as provided to pan 
graph ce) of this section. Chapter 
docs not preempt* prohibit, or eneou 
age State rules, regulations, or poUdt 
issued pursuant to mate law. 

{21 If a State issues rules; regul? 
tions, or policies, they must be oonsis 
ent with the provisions of the folio* 
fang: 

<i) The Chapter 1 statute, 

(ii) The regulations in this part. 

Uii> Other applicable Federal sta 
tttes and regulations. 

<iv) The SEA application approvi 
under 1 201.13. 

<cXi> Unless needed to imptemes 
SEA responsibilities in its approvi 
State application or in the Chapter 1 
Migrant Education Program statute * 
regulations, a State may not last 
rules, regulations, or policies that ihr 
tEAs/ decisions affecting funds r 
ceived under this part regarding— 

(1) Grade levels to be served; 

(ii) Basic skill areas to be addresse 

<iii) Instructional settings, materia 
or teaching techniques to be used; 

Civ) Instructional staff to be et 
ployed, as long as the staff mee 
State certification and licensing t 
quiremeiits for education personnel; 

(v) Other essentia} support service* 

<2) For purposes of this section, de 
sions concerning the planning, imp 
mentation, and evaluation of migra 
education program and projects go 
ducted at the local operating agen 
level are not "LEA decisions" unh 
the SEA determines that the LEA 
other operating agency has author! 
to make these decisions. 

id) The Imposition of any mate rt 
or policy relating to the admfnteto 
tion and operation of the Chapter ? 
Migrant Education Program, tacludi 
those bawd on State interpretation 
any Federal law, regulation, or gutt 
line, must be identified as a State-i 
posed requirement. 
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cXIMi) Except as provided In para- 
aphs (cKlXU) and (eMXW) of this 
stton, if a State issues major rates or 
guimUom relating to the administra- 
m or operation of programs tended 
ider ibis part, the State shall con- 
ne a state committee of practition- 
s to review before pobMshtag any 
ajor proposed or final rule or reguia- 
m. 

£li) In an emergency situation In 
ifch a major rule or regulation must 
j issued within a very limited time to 
fiist agencies with the operation of 
■pgrams under this part, the State— 
(A) May feme the regulation without 
tnsulttng the committee of practi- 
aners; hut 

CB) Shall Immediately thereafter 
tnvene the State committee of practi- 
oners to review the e m er ge n cy rule 
- regulation prior to Issuance in final 
trm. 

(ill) The State shall ensure that the 
ttnmftiee of practitioners reviews 
on-major rules or regulations before 
ublieation. 

<2> If a State (toes not issue rales v 
jgulations relating to the administra- 
on or operation of programs under 
lis part but Issues policies that the 
EA and local operating agencies are 
•quired to follow, the mate must 
amply with the requirements in this 
eetion for issuing rules and regula- 
ions. 

<3Xi> The committee of practitioners 
iust Include— 
(A) Administrators; 
(B> Teachers; 
<C> Parents; 

(D) Member of local boards of edu- 
atioo; and 

(£> Representatives of private school 
JvUdren; and 

<li> A majority of the committee 
oust be representatives of LEAs or 
rtber operating agencies. 

(hi) SRAs are encouraged to request 
rora appropriate organizations recom- 
nendattans for membership on the 
committee. 

Authority: 80 UJ&C 2T83, 2831, 2881) 

1201.47 Complaint procedures tor an 
SEA, 

(a) An SEA shall adopt written pro- 
cedures for— 
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(1) Receiving and resolving any com- 
plaint that the SEA or an operating 
agency is violating a Federal Salute or 
regulations thai apply to programs 
under Uiis part; 

(2) Reviewing an appeal from a deci- 
sion of an operating agency with re* 
spect to a complaint; and 

(3) Conducting an independent on- 
site investigation of a c ompla i n t if the 
SEA determines that an on-site inves- 
tigation is necessary, 

<b> An SEA snail include in Ha com- 
plaint procedures— 

CD A time limit of 60 calendar days 
aft*r the SEA receives a complaint— 

<i) If necessary, to carry wit an inde- 
pendent on-site investigation; and 

Ui> To resolve the complaint; 

C2) An extension of the time limit 
under paragraph (bttl) of this section 
only If exceptional circumstances exist 
with respect to a particular complaint; 
and 

<3) The right to request the Secre- 
tary to review the final decision of the 
SEA. 

<c> An organisation or individual 
may file a written signed complaint 
with an 8EA. The complaint must in* 
elude — 

(1) A statement that the SEA or an 
operating agency has violated a re- 
quirement of a Federal statute or reg- 
ulations that apply to the Chapter 1- 
Migrant Education Program; and 

(2) The facts on which the state- 
ment is based. 

lAuthorltyt 30 VAC 2831(a)) 

154 PR 43m Oct, 23, 1989, fts emended at 
55 PR 23017. May 30. 18801 

gmmvs Dati Hots I: At 84 * .1 43328, 
October 23, 1888. 1 281.4? W added, effec- 
tive after the information collection reouire- 
nents have been approved by the Off tee of 
Management and Budget under Use Paper 
work Reduction Act of 1880. 

ErnPCTTVK D«ts Hots At to FR 82017. 
May 30, 1880, 1 201.47 was amended by re- 
moving -LEA" whoever it appears and 
adding. Is Its place, the words "operattat 
scency". effective either 48 days after puba- 
cation in the Fansasi. Rmtsrsa or later if 
Congress tafces certain sd jouim n cn t* The 
Department of Education wtti pubmn * doc- 
ument in the PsnntAL Rmnns at a later 
date, annowetng the effective date. 
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8201.48 Allowable seats asing program 



<a) TP administer its migrant educa- 
tion program for migratory children, 
an SEA may use the funds made avail- 
able for the State .nigrant education 
program muter { 201,21 only to per* 
rem those functions that are unique 
to the migrant education program or 
that are the same or similar to the 
functions performed by LEAs in the 
State under 84 CFR part 200. 

(b> These functions include, but are 
not limited- 

(1) Statewide identification ami re- 
cruitment of eligible migratory chil- 
dren; 

12) Interstate and intrastate coordi- 
nation of the St*?c migrant education 
program ami its local projects with 
other State programs and local 
projects; 

<3> Coordinating project level activi- 
ties with other public ami private 
agendas: 

<4> Implementing the migrant stu- 
dent record transfer system; 

<5> Proce ssin g reports that are sub- 
mitted by the operating agencies to 
the SEA: 

(8) Maintaining inventories of prop- 
erty acquired with Migrant Education 
Program funds; 

(7) Negotiating awarding of con- 
tracts; and 

<3) Evaluating activities of the State 
migrant education program, other 
than the design of evaluation report 
forms and final preparation of the 
SEA's evaluation report to the Secre- 
tary. 

J Authority: 20 UAC 2781, 8788, 8881 > 

§2010 Persona to be assigned non-Chap- 
ter Idstlce, 

<a> An operating agency may assign 
public school personnel paid entirely 
with migrant education funds to limit- 
ed supervisory duties that may provide 
some benefit to children not partici- 
pating in the migrant education 
project if— 

U> Similarly situated personnel at 
the same school site, who are not paid 
with Chapter 1— Migrant Education 
Program funds, are assigned these 
duties; and 



9301,50 

(* ) The time spent by Chapter I per- 
sonnei on these duties does not exceed 
the least of the following: 

<i> The proportion of tot*, work time 
that sbnBariy situated mm Chapter t 
personnel at the sam*» school site 
spend performing these duties. 

<U> One period per day. 

<iU> Sixty minutes per day. 

<b> The amount of time refer re d to 
hi paragraph <aX2> of this section may 
be calculated on a dafiy, weekly, 
monthly, or annual basis. 

<c> The duties in paragraph (a) of 
this section need not be Unified to 
classroom instruction, but may in- 
clude, but are not limited to, the fol- 
lowing: 

<1> Supervision of halls, pjay- 
grounds, lunchrooms, study halls, bus 
loading and unloading, and home- 
rooms. 

(2) Participation as a member of a 
school or district curriculum commit* 
tee. 

IS) Participation in the selection of 
regular curriculum materials and sup- 
plies. 

(Authority: 80 UJSLC. 3883) 

164 PR 48888, Oct 28. 1888, as amended at 
88 PR 28017. May 80, 18801 

EmcTTvm Dats tfbrx: At 88 PR 83017, 
Hay 80, 1880, In 1 80S .48 paragraph ca> was 
amended by removing "LEA" and adding, to 
its place, the wonts "operating agency**, ef- 
fective either 48 Jays after pubMcatiaa in 
the Ptemssi Rmm or later tf Congress 
takes certain adjournment* The Depart- 
ment of Education wiW pubtfch a document 
in the FmmsL Rsomsa si a later date. an- 
nouncing the effective date, 

I80MO Prohibition against considering 
payments under the ^tigmnt Education 
P»u g jaw In determining State ant 

A State may not take into consider- 
ation payments under the Migrant 
Education Program in determining — 

(a) The eligibility of an USA for 
State aid; or 

Cb> The amount of State aid to be 
paid to an LEA for free public educa- 
tion. 

(Authority: 80 OJ8.C, 28841 
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Souses: 54 PR 43230, Oct. 23. 1989, unless 
otherwise noted. 

9281.51 Svahmlion and demofrapbk re- 
porta 

(a) Operating agcncv evaluation*. 
CD An operating agency shall evalu- 
ate, at least race every three years, 
the overall progress. Including the 
educational progress, of migratory 
children who participate fa its Chap- 
ter i migrant education projects. In 
terms of basic and more advanced 
skills that all children are expected to 
master. Progress most be measured— 

CD Against the desired outcomes de- 
scribed In the operating agency's ap- 
plication; and 

(II) Except for Chapter 1 migratory 
children in preschool kindergarten, 
and first grade, in terms of student 
achievement to accordance with the 
national standards in § 201.53. 

<2> (1) The operating agency shall de- 
termine whether improved perform- 
ance of the Chapter I formerly migra- 
tory children, participating In a full 
school year program at least two 
years, is sustained over a period of 
more than 12 months. 

<ii) To make this determination, an 
operating agency shall assess perform- 
ance of the same children for at least 
two consecutive 12-month periods, pro* 
vided these children continue to be en- 
rolled in the schools of the operating 
agency. 

Example An operating agency provides 
Chapter 1 migrant education services during 
the 1989-90 school year. The operating 
agency measures the gains made by partici- 
pating children on a spring-wing testing 
cycle (spring 1989, 1990*. To determine 
whether improved performance is sustained 
over the period of more than 12 months, the 
operating agency measures the performance 
again ta the spring of 1991. 

(3) The operating agency shall 
report Ha evaluation results to the 
SEA at least once during each three- 
year application cycle. 

(b) SEA evaluations* CI) An SEA 
shall evaluate, at least every two 
years, the Chapter 1— Migrant Educa- 
tion Program in the State on the basis 
of the local evaluations conducted 
under paragraph ta) of this section 



and sections 1107 and 1293CaX6> of the 
Act 

(2) The SKA shall ensure that Us bi- 
ennial evaluation report is representa- 
tive of the statewide program, 

(3) The SEA shall inform its operat- 
ing agencies, in advance, of the specif- 
to data that win be needed ami how 
the data may be collected. 

(4> The SEA shall— 

<i> By a date established by the Sec- 
retary, submit its evaluation to the 
Secretary; and 

(ill Mate public the results of the 
evaluation. 

(9) The SEA may require the operat- 
ing agencies to evaluate the effect of 
the Chapter 1 migrant education 
projects on the children's achievement 
in basic and more advanced skills 
within the regular program, including, 
but not limited to, writing, science, 
history, or other subjects, 

(c) SEA *$ annual performance report 
U ) An SEA shall annually— 

<i> Collect the evaluation ami demo- 
graphic data as required by section 
1019 of the Act ami specified by the 
Secretary for the SEA'S annual per- 
formance report; and 

<li) Submit those data to the Secre- 
tary in that report. 

(2) An operating agency stall pro- 
vide to the SEA any data needed by 
the SEA to complete Its annual report. 
(Approved by the Office of Management 
and Budget under control number 1810- 
9619) 

(Authority: 20 DS.C. 2722, 7729. 2781, 2792. 
9835.28521 

{54 FR 43230, Oct. 23, 1989, as amended at 
56 FR 6982, Feb. 28, 1999: 85 PR 22017. May 
20, 19901 

Errxcnvx D*rt Note At 58 FR 23917, 
May 30, 199a » 1 201.51 was amended by re- 
moving **LEA" wherever it appears and 
adding, in its place, the words "operating 
agency", effective either 48 days after publi- 
cation in the Ftosjuu. Raoisrsa or later if 
Congress takes certain adjournment*. The 
Department of Education win publish a doc- 
ument in the Faaaasx Rsassrsa at a later 
date, announcing the effective date 

8 201 .52 Evaluation information to be col- 
lected. 

ta) in assessing their programs and 
projects, the SEAs and operating 
agencies shall conduct evaluations 
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that assess the overall progress of per- 
Ucipating migratory children In grades 
2 through 12, including educational 
progress. In terms of instructional 
services and support services. 

<b> The evaluation design lor the 
regular school year instructional 
project must Include— 

<1> Objective measures of the educa- 
tional progress of project participants 
{including educational achievement fin 
basic skills) as measured. If possible, 
over a 12-month testing interval 
thrown the use of appropriate forms 
and levels of national or State normed 
achievement tests. If this is not possi- 
ble, the SEA or operating agency may 
use other acceptable measures of edu- 
cational progress of migratory chil- 
dren, such as changes in attendance 
patterns, dropout rates, and other ob- 
jectively applied indicators of student 
achievement compared to the per- 
formance of an appropriate non- 
project comparison group, as defined 
in 1 201,54; ami 

<2> A measure for determining 
whether, for formerly migratory chil- 
dren who have been served under this 
part to a full school year program for 
at least two years, improved perform- 
ance is sustained for at least one addi- 
tional year. 

tc) The evaluation design for the 
summer school instructional project 
must include— 

(1) Objective measures of the educa- 
tional progress of project participants 
(including educational achievement in 
basic skills) over the project perform- 
ance period: and 

(2) To the extent possible, a means 
of comparing project outcomes to 
those of an appropriate non-project 
comparison *roup. 

Id) During either the regular or 
summer terms, the evaluation design 
for any support-service components 
must include— 

<1> Measures of the effects of the 
project on participants that are con* 
sistent with the defined support serv- 
ices objectives, <For example, changes 
in student attendance rates may be an 
appropriate measure of the effect of 
guidance and counseling services.); and 

(2) If possible, a meats of comparing 
project outcomes to the performance 
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of an appropriate non-project compart 
son group. 

(Approved by the Office of Management 
and Budget under control number 1818- 
0819) 

(Authority: 29 OAC 2729. 3782. 2881, 2818 

184 FR 432SO, Oct. 23, 1989, as amended at 
88 FR 8983, Feb. 28, 19901 

9 2el>63 General technical standssds fo* 
evahsatton, 

SEAs and local operating agmcsei 
shall comply with the fallowing tech* 
nical standards in designing and imple- 
menting procedures for the evaluation 
of Chapter 1 migrant education 
projects 

(a) Represtntativenen of evaluation 
findings. The evaluation results must 
be computed so that the finding! 
apply to the persons served in project! 
under the program. This may be ac- 
complished by including In the evalua- 
tion either all or a representative 
sample of persona, schools, agencies, 
or projects, 

(b) ReiiabUUp and validity of tval 
uatUm instrument*. The evaluation in 
strttments used must consistently and 
accurately measure progress toward 
accomplishing the objectives of the 
project, and must be appropriate cost* 
aidertng factors such as the age, grade, 
mobility, la n g u a ge, degree of language 
fluency, and background of the pe* 
sons served by the project. 

tc) Soundness of evaluation proce 
dure* The evaluation pro ce dures must 
minimize error by providing for proper 
administration of the evaluation in- 
struments, accurate scoring ant tran- 
scription of results, and the use of 
analysis and reporting procedures that 
are appropriate for the data obtained 
from the evaluation. 

<d) Valid assessment of project out- 
comes. The evaluation procedures 
m^st provide for accurate and objec- 
tive measurement of the progr >s 
made by project participants towards 
defined project objectives, 

i Authority: 20 UAC 2729, 2782, 2832. 3838) 

9 29134 Non-project comparison groups. 

To fulfill the requirement for a non- 
project comparison group, appropriate 
comparison groups consist of persons 
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(ft) If an SEA wishes to use osjapMas; 
to tto evaluation of programs conduct- 
ed under this part, the SUA shall 
suignit* for prior approval by the Sec- 
retory, a proposed sampling plan de- 
signed to ensure mat evaluation win 
be on a r epresenta tive sample of Its 
operating agendo* in any school year. 

ib> The Secretary approves a sam- 
pling Plan that mm provide reliable 
and representative data under this 
subpart. 

fe> II) The SEA shall review ftp sam- 
pling plan at least once every three 



t ai If, based on this review or other 
circumstances, the sanipBng plan re* 
Quires changes, the SEA shall request 
reappnml of the plan by the Secre- 
tary. 
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In applying to a grant, to SKA shall 
follow the procedures and meet the re* 
quircments staled in Subpart C of 34 
CPR Pari 75. 

(Approved by Una Office ol 



law- 



(Authority: SO UAC 
a 



In spplyfruj f or a grant, an SEA shall 
provide Information relevant to any 
proposed consortium of SKA* (lor a 
group application only) aa require) by 
Subpart C of 34 CPR Part 75, In addi- 
tion, the application must include 

Ca) An Mrntiftfetlmi of each SEA 
proposed to participate In the consor- 
tium; 

Cb) A descrtptlonoftto proposed ob» 
Jectlvce of the cot isorttom; and 

ce) A description of hoar each SEA 
proposed to participate to the c e nsor * 
tlurn w as In volved to the development 
of the propoaed objectives and activi- 
ties of the* project* 



An app i£A under the Ml- 
pMt Education Interstate and Intra- 
state Coordination Program shall plan 
and develop its project is consultation 
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ie> The sasstoMBo nraabce of potato 
jttrarfhit to nmrflng each IndivttBsl 
criterion to todtcated to parcnttaes 
after the h ee ding for that critcriofv 

(Aether*)* 10 USUCL IW 
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(a) IMmto oad tofnafofa < 
feflojt asjtf eoordlaottoia COO pofots) 
CD The Secretary reviews each appfl- 
oatton to tefimiufwai that shows the 
quality of the applicant 8EA*s pro- 



with other fiSAa or with partictoating 
L£As» as appropriate to effect to- 
proved interstate and Intrastate o> 
otrfttiattim of programs available to 
iwtf f etory students C to potntsX 

CS> The Secretary reviews each ap» 
plication to deterndne the catsm to 
wmcn we proposes acsrvmes aonrss 
nnmcrt national needs clO potota> 

CO) The Secretary toots to informs- 
lion that shorn that the eppikani 

(!) Has consulted and ooongnsted 
adequa tely with other SEAs or parttd- 

pingi dev el o pi ng , and disseminating its 

(ii) win consult and coordinate sdv* 
quataly with other SEAs or partictpst* 
tog LEAs, ao appropriate, to tmpe> 
menUng end evaluating lis project sod 
to dtsy m tasaajg the results of the 
pyp^^C^ jJOfaSess? \m 

(b> Ptot ofopmHo*. m points) CD 
The Se cr e tary reviews each sppttea- 
tien to tnfnrmatien that shows the 
quality of the ptsn of operation to 
the project. 
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nority groups; 
(fi> Women; 
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CD) The elderly 
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of racial or ethnic mt- 



of hew the 



tunity to partWpatkw) of students en- 
tolled to private schools. 

lej Qnatttg o/ toy per**** iU 
pnhtts) f i) Ttkt$ Secretary reviews each 
eppSiostlon for tnforejietion that shows 
adequate qtiillfteatlon* of the hey per- 
■onnri the applicant SEA piano to nee 
to the project* 

CD The Secretary tonka to Informer 
tion that shows the following: 

Ci) The qualifications of the project 
director ctf one Is to be used). 

(M) Tto qualifications of each of the 
other key p e r so nn e l to be used to the 
project. 

IW) The time that each person re- 
ferred to to paragraphs CbXOJ CI) and 
m of this section plans to commit to 
toe project* 

Uv) The extent to which the appU- 
caotHEA. st partof its nun dsKrtottm- 
tory eirntluyujeiit practioea enoo t tr * 
ages applications for emplojrmcnt 
bom petaons who are members of 
troops that have been traditionally 
underresraexitcd. such sac 

t A) Memb ers of raotal or ethnic mi- 
nortty groups; 

CB) Women; 

<C) Handicapped persona; and 
d» The elderly* 
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ti) The budget for the project Is ade- 
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CS) Ooata tarn reaaonahie to relation 
to the objectives of the project. 

Ce> fawtoadsaw pta*. (10 pototal CI) 
The Seerctary reviewa each appHea* 
Hon to tntomstlnn that shows the 
quality of the evsTintlofi pton to the 
prpjecw 

ise oe cm y joo of 

by the grsatsa). 

CO) Tbe «w s tary toofea to Informa- 
ds of evaluation 
that am appropriate to the project 
and. to the extent possSbte. are object 
ttve end peedoce data that saw quanti- 



Cf) Adeoawcy o/ rasowroea (0 points) 
CD The Secretary reviews each appii- 
cation to information that shows that 
the applicant SEA plana to devote ade- 
quate resources to the project. 

CO) The Secretary loeka to teferma- 
tion that shews the fettowtor 

(!) The todUtiea that tbe applicant 
SEA plans to use are adequate. 

Ci$)Tt» equipment and supplies that 
the appBcant SEA plans to use are 
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In awarding grants* the Secretary 



ca) The amount of tods available 
for grants under the uroaram; 

cb) The rank order of the appttca* 
ttona-oo detenateed by ootog the erf* 
totattsted to |00M2 of these reauU- 
tlons» and 

tc} Other tofonnatton contained to 
the awtfteatson or that Is otherwise 
relevant to a selection ertterfon or re» 
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SERVICES TO PRIVATE SCHOOL CHILDREN 

01. What are the statutory end regulatory requirements that chtidren in private schools 
he served in the Migrant Education Program? 

A. Section 1202(a)(3) of the statute requires that the Migrant Education Program be 
administered consistent with the basic objectives of Section 1012. Section 1012(c)(2) 
requires that local applications contain an assurance that the applicant wffl make provision 
for services to children attending private elementary and secondary schools in accordance 
with Section 1017 of the statute. In keeping with this statutory scheme, Section 
201 .1 7(b)(3) of the regulations requires that an operating agency application contain an 
assurance of adherence to program requirements in Section 201 .35 and 201 .36. Section 
201 .36(d) requires the SEA to ensure that services are provided to all significant 
concentrations of eligible migratory children enrolled in private schools, consistent with the 
service priorities in Section 201 .31 , in accordance with the basic objectives of Section 
1017 of the statute. 

02. What are an SEA's respons0Mffties with regard to provision of MEP services by 
operating agencies to children in private schools? 

A. When the SEA receives a grant to operate the Migrant Education Program, it must 
provide assurances that it will comply with all applicable statutory and regulatory 
requirements. When making subgrants to local operating agencies, the SEA must ensure 
that the operating agencies comply with these applicable regulatory and statutory 
requirements. 

Thus the SEA, like each operating agency, is responsible for ensuring that services ere 
provided to all significant concentrations of eligible migratory children enrolled in privets 
schools, consistent with the service priorities in Section 201 .31 , in accordance with the 
basic objectives of Section 101 7 of the statute. (See Section 201 .36 of the regulations.) 

03. Given that the "basic objectives' of Section 1017 apply to die operating agency's 
program, how does Section 1017 affect the ways in which these agencies make provision 
for the special educational needs of migratory chffdren attending private schools? 

A. The operating agency's efforts must: 

1 . include timely and meaningful discussions with private school officials about 
the MEP activities (and arrangements for MEP activities) in which migratory 
children with special educational needs attending private schools may 
participate; 

2. ensure that these activities meet basic program requirements applicable to all 
MEP funded activities for students enrolled in non-private scnools; and 

3. ensure that these activities ere provided equitably to private and non-private 
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school migratory children, taking Into account the number of children to be 
served and the special educational needs of such children. 



The provisions in Section 1017(b) through (d) regarding bypass, complaint procedures, and 
capital expenditures are not applicable to the MEP. 

0* If the bypass provisions fn Section 1017(b) of the Chapter 1 statute do not apply in 
the esse of an SEA or operating agency's failure to provide equitable MEP services to 
"^tory chttan in private and non-pr^ 
bypass under other authority? 

A Yes. The Secretary has broad authority under Section 1 202(d) of the statute and 
Section 201 .24 of the regulations to make a special arrangement for services with one or 
more public or non-profit private agencies to carry out MEP activities in the State, if the 
Secretary determines mat the SEA is unwitting to or unable to conduct en educational 
program for migratory children who ere eligible to be served. The Secretary would meke 
such s special arrangement only after the SEA has had reasonable notice end an 
opportunity for a hearing. (See the Bypass section in Chapter I of this manual.) 

fjLJ!f j^"^' cases, to particular ARultar Y, fgftgft, which deeft with children 
attending reffgtously affiliated private schools, affect the MEP? 

A Yes. These court cases, most notably Aouilar v. Falton. which have dealt with the 
manner in which private school children may be served with Chapter 1 funds in light of 
constitutional requirements contained in the First Amendment, pertain to the Chapter 1 

Most significant is the prohibition in Aouilar v. Fstton against Chapter 1 personnel 
providing instructional services in religiously affiliated schools. ED issued guidance on the 
EeJtfiD decision in August 1985, June 1986, and April 1987 to the Chief State School 
Officers end the Chapter 1 LEA program directors. That guidance was incorporated in the 
appropriate sections of the Chapter 1 Policy Manual, and for convenience is also included, 
as applicable, in this appendix. Although most of the situations which that guidance 
addresses will rarely occur in the MEP, the guidance is repeated here because of its 
importance where these situations do arise. 

Q6. What are the operating agency's requirements for consultation with private school 
officials? 

A. The requirements for consultation with private school officials include "timely and 
meaningful consultation with appropriate private school officials." To meet this require- 
ment, an operating agency is required to consult with private school officials before 
making eny decision that affects the opportunities of eligible private school children to 
participate in the MEP project. In other words, consultation must occur during all phases 
of the design and development of the MEP project, including consideration of which 
chi dren will receive services, how the children's needs will be identified, what services 
will be offered, how and where the services will be provided, and how the project will be 
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07. May Chapter 1 MEP instructiortal personnel constat with private school personnel? 

A. Yes. MEP teachers and other instructions! personnel may consult with instructions! 
staff from the private school in order to coordinate the MEP program with the regular 
classroom instructor and to facilitate the success of the services provided. Such 
consultation should not occur at the site of the MEP services while the services are being 
provided. To the extent practicable, the operating agency may wish to have this consul- 
tation occur at a public school site, other neutral site, or by telephone. 

Q& // the officiate of the private school do not wish to have their children participate in 
the MEP, is the SEA st ft f required to serve these chffdren? 

A. No. if after consultation with the private school officials, the officials of that school 
do not wish to have their students participate in the MEP, then the SEA is not required to 
provide MEP services to these children. However, consultation must include a clear 
explanation of the various ways in which the operating agency can help to provide 
services to children attending private schools. 

Q9. Which chBdren attending private schools are eligible to receive MEP services? 

A. Children attending private schools are eligible if, in any given school or school 
campus, there ere significant concentrations of them who meet (1) the requirements to be 
considered migratory as defined in Section 201 .3 of the regulations; (2) the service priority 
criteria in Section 201 .31; a' J (3) the needs assessment criteria in Section 201 .32. 

Q10. Is the SEA responsible for assessing the needs of private school children in the 
State? 

A. Yes. The SEA is required to conduct a statewide needs assessment of eligible 
migratory children in the State, including children enrolled in private schools. Section 
201 .32 requires the SEA and the operating agencies to identify all eligible migratory 
children in the State, including those migratory children enrolled in private schools, and to 
design its program on the basis of that information, including the information on eligible 
migratory children in private schools. 

Off. May the SEA provide services to private school children that are not the same as 
those provided to pubfic school chUdren? 

A, Yes. While the statute requires that services be provided equitably to private and 
non-private school children, these services do not have to be the same to be equitable. If 
the needs assessment reveals that private school children have different educational needs 
than public school migratory crvldren, then the services would not have to be same to be 
equitable. 

Q 12. What is meant by "equitable services "? 

A. Services are considered to be equitable if the SEA: {1 ) assesses, addresses, and 
evaluates the needs and progress of both groups of children in the same manner; (2) 



provides, hi the aggregats, approximately the same amount of instructional time and 
materials for children with similar needs; (3) spends an equal amount of funds to serve 
similar public end private school children; and (4) provides private school children an 
opportunity to participate in the program equitable to the opportunity provided public 
school children, 

Q13. May an operating agency provide services fo privets school chBdren that are not 
equftabfo to thorn pro vide d to pvbSc sciwoi chffoto. ff, aftor r o co i vlng *ti offor of 
equitable senates*, private school children chooso to participate in only soma of tho 
services? 

A. The statute requires that the operating agency (and the SEA) provide equitable 
services for private school children; it does not require that private school children accept 
or participate in an those services. The LEA must design and offer to provide services for 
private school children which are equitable to those being provided children attending 
public schools. If private school children choose to participate in only some of those 
services, end decline to participate in others, the SEA will have met its responsibility by 
providing those services in which private &;hool children wish to participate. The 
operating egencies should continue to offer equitable services in future years, however, 
rather than offer only those services in which children participated in the past. 

Q14X What if, after making an equitebte offer to serve chMdren ettendkig private schools, 
participation in the MEP by these chOdren is tow? 

A. If, in spite of an offer by the operating agency to provide equitable services, par- 
ticipation remains low, the operating agency and the SEAs ere encouraged to determine 
why that is so and, if appropriate, modify the project in e manner that will maximize 
participation by private school students. For instance, the operating agency may be 
providing MEP services to private school children at a neutral she very near the private 
school and escorting the children to and from the neutral site. While the offer may provide 
equitable services, many eligible private school children are not participating. In an effort 
to increase participation, the operating agency could decide, for example, to provide 
computer assisted instruction {CAD for children whose parents prefer not to neve them 
leave the private school. 

Q15. Which opereting agency is responsible for serving chffdran who rsside withbi a 
geographical area served by one operating agency and who attend a private school located 
in e geographical area served by another? 

A. The SEA is responsible for determining which operating agency will provide such 
services to children who reside within a geographical area served by one operating agency 
and who attended a private school .ocated in a geographical area served by another. 

Q16. May an SEA revise its services forpubtic school students so that they are equitable 
with those for private school students? 

A. Yes. In some cases it may be necessary to adjust the manner in which services are 
provided to public school students. 
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017. If an operating agency's appScatkm does not provide adequately for aqvitabta 
services to private school chBdren, or explain why no service w& bo provided to them, 
may on SEA approve it? 

A. No. Furthermore, the operating agency has no authority to expend funds until the 
SEA approves the application. 

018. Mow an services to private school chBdren to bo monitored by the SEA? 

A. The SEA must monitor services for private school students in the same way it 
monitors services to public school children. In addition, the SEA must ensure that 
operating agencies provide equitable services to private school students. 

019. May M& personnel goon tha promises of reHgtousfy a ffffiated private schools to 
provtoe mcr mstn/cuone? sarvtcesr 

A. No. In Aouiler v. Fatten, tha Supreme Court held that Chapter 1 personnel may not 
provide instructional services on the premises of religiously affiliated private schools. 
Instructional services for these children must be provided at sites that are neither 
"physically nor educationally identified with the functions of the private school." See 
Wolman v. Walter. 433 U.S. 229, 248-47 (1977). 

028. May MEP personnel enter a reSgfovsty a fMated private school m order to escort 
private school chBdren from their rooms to services held outside the private school and to 
return them to their rooms? 

A. Yes. The provision of escort services where needed is permissible es long ss no 
instruction is occurring ss the children ere being escorted. Under these circumstances, the 
duties are non-instructional and are designed merely to protect the hearth end safety of the 
children. As noted above, tha Supreme Court in Felton only prohibited Chapter 1 
instructional services on the premises of religiously affiliated private schools. The Court in 
Wolman end previously In Everson v. Board of Education. 330 U.S. 1,17-18 (1947), 
recognized that services related to the health and safety of children are permissible even if 
provided at religiously affiliated private schools. Therefore, the use of escorts does not 
raise the entanglement problems at issue in the Felton esse. 

021. Are MEP programs on nonreflglous private school premises affected by the Aauf/ar 
v. Fakon decision? 

A. No. 

022. Does tha term "teacher'' as used ki AouBar v. Fakon Include other public school 
personnel? 

A. The second circuit opinion affirmed by the Supreme Court in Aauilar v. Felton 
forbade "the use of federel funds to send public school teachers end other professionals 
Into religious schools to carry on instruction, remedial or otherwise, or to provide clinical 
and guidance services." However, the Supreme Court in an earlier case, Wolman v. 
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Walter , distinguished the role of the diagnostician from that of the teacher or counselor 
with regard to services in the private school. ED views testing to select children as part of 
diagnosis; hence, on-premises testing for student selection is not prohibited under EfiiiOQ- 

023. May private school students be provided services in public schools or et neutral 
sites during regular school noun, bafora or after school, or on weekends? 

A. Yes. These options ere all available, but the services must be equitable to services 
provided public school children. 

024. May private school children receive MEP services In the private school heron or 
after regular school hours or on weekends? 

A. No. 

025. May private school chSdren receive services with public school children in e 
summer school program? 

A. Yes, but services must be equitable to those provided public school children. To 
provide only summer activity for private school children, while serving public school 
children during both the regular term and summer, would not be equitable. 

026. Where may summer school services be provided? 
A. At any site allowable during the regular school year. 

027. Hes the SEA responsibSty for providing services on an equitable btsis to eligible 
private school ehffdren changed? 

A. No, it wss not changed by the Court's decision. 

028. If en operating agency provides MEP services to private school ehffdren In the pubffc 
schools, may the operating egency charge the MEP e reasonable amount for the apace 
used? How are such costs allocated? 

A. Yes. Reasonable and necessary costs for public school space used for the 
instruction of private schooi students ere allowable. Reasonable and necessary costs are 
those in excess of what the operating egency would incur in the absence of the MEP. For 
example, the cost of 8 classroom in a building already in use would not be an excess cost. 
Special costs incurred in preparing and maintaining it for occupancy by the MEP would be 
allowable. 

029. May a private school chttd take onto private school premises MEP instructional 
materials for Ms or her use es pert of the child's MEP program? 

A. Yes. 
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030. May a neutral third-party contractor provide MEP instructional serv/css on the 
promises of a reSgfoifsfy a fWated private school? 



A. No. 

031. May operating agendas use mobee vans or other portable units to provida MEP 
services to chSdren enroBod in reSgiOitsfy etWated private schools? if yes, where may an 
operating agency piece a mob e a or portable unit? 

A. Yes. The use of mobile or portable units for the provision of MEP services to 
private school children is allowable. In deciding where to place a unit, operating agencies 
should be aware that the Supreme Court has previously held that the Establishment Clause 
of the First Amendment is not violated when units are located on public property near the 
private school. Saa Wolman v. Walter. 433 U.S. 229. 246-47 (1977). Such locations, as 
well as other locations not owned by the private school or a religious organization, are 
plainly acceptable sites for mobile or portable units. 

The Supreme Court has not ruled on the constitutionality of placing a mobile or portable 
unit on property belonging to a religiously affiliated private school, and there may be 
differing views on this subject. (One Federal Court of Appeals has held that the placement 
of portable or mobile units on the property of a religiously affiliated school is constitutional 
Pulido v. Cavazos) Given existing case law, it is the view of ED that, under certain 
circumstances, mobile or portable units may constitutionally be placed on such private 
school property. 

ED believes that the courts would approve delivery of services in locations on private 
school property that fit the Supreme Court's characterization of the site that it found 
acceptable in Wolman v. Walter , i.e., a site "neither physically nor educationally identified 
with the functions of the non-public school." While the Court has not held that other 
locations are constitutionally impermissible, we believe that services at locations fitting 
this characterization are most likely to withstand judicial scrutiny. ED believes that one 
wey in which the use of e mobile or portable unit at a given location on the property of a 
religiously affiliated private school wiH comport with this standard is if the following 
conditions ere met: 

1 . The property is at a sufficient distance from the private school building(s) so 
that the mobile or portable unit is clearly distinguishable from the private 
school facilities used for regular (non-MEP) instruction. 

2. The mobile or portable unit is clearly and separately identified as property of 
the operating agency end is free of religious symbols. 

3. The unit end the property upon which it is located are not used for religious 
purposes or for the private school's educational program. 

4. The unit is not used by private school personnel. 
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In addition to the conditions stated above, an operating agency may find that the following 
two further guidelines may bolster Its decision to locate units on the property of a 
religiously affiliated private school: 

1 . Before placing a unit on private school property, the operating agency can 
determine that other locations for the services are unsafe, impracticable, or 
substantially toss convenient for the children to be served. 

2. The operating agency could enter into e lease arrangement with the private 
school for the use of the land owned by the privets school upon which the 
unit is to be situated. 

Q32. What ere some examples of property owned by » reSgiousty affiliated private school 
that would meet the above criteria? 

A. Such property might induce: 

1 . Land near the school that is separated from the school by en undeveloped 
plot of land or other terrain features and that is used neither for religious 
purposes nor the school's educational program. 

2. A portion of a private school playground that is fenced in and has direct 
access to s public street. 

3. Those portions of s perking lot that are not immediately adjacent to the 
private school. 

033. May a religiously afffflat&d private school building be used as a power source for a 
unit? 

A. Yes. There is nothing to prohibit public schools from arranging for power from any 
source. However, cere must be exercised in the placement of the unit to make certain 
that the unit is separete from the private school building. If the use of the power source 
results in the need for repair, remodeling, or construction of private school facilities, MEP 
funds may not be used for such repair, remodeling, or construction. (See 34 CFR 
1200.55.) 

Q34. May the operating agency pay the private school with MEP funds for the power or 
for teasing property ? 

A. Yes. The private school, however, may not charge more than a reasonable amount 
as determined under local conditions. 

Q3S. Who is responsible and Sable for the safety of private school children during the 
time they walk or ride to a neutral she to be served by the MEP program? 

A. Generally, the operating agency is responsible for providing for the transporting of 
these children to a neutral site. The question of liability, however, would be determined in 
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accordance with State and local laws and would depend on the specific facts of the 
situation. 

Q36. What can a amaM rural operating agency with a sm*0 MEP allocation do to provkh 

wQmwmOm MfWCw G0nv0iem Wfur urw rwnon OwdStOnf 

4. Rural operating agencies may have special problems because of small allocations 
and large distances between the private schools and available locations for providing 
services. The operating agencies may wish to consider leasing rather than purchasing 
equipment, renting e neutral site, or using home tutoring components to provide equitable 
services. They may also wish to set up a joint project with neighboring operating 
agencies, and submit a combined application. 

Q37. May Af£P funds he used to instaS necessary electrical wiring in order to operate 
MEP Computet Assisted Instruction (CAI) programs at a private schoof? 

A, Yes. Reasonable installation costs are allowable under certain circumstances. In 
approving such costs, SEAs must be aware that Section 200.55 of the Chapter 1 
regulations states that "InJo funds under this part may be used for repairs, minor 
remodeling, or construction of private school facilities. " Nevertheless, one way in which 
the installation would be permissible is if: 

o the installation is necessary in order for the MEP program to operate; 

o the cost is related solely to the CAI program and does not otherwise correct 
a deficiency in the facility; 

o the installation does not result in sny improvement to the private school 

facilities other than the electrical wiring related to the MEP computers); and 

o the representatives of the private school agree either to reimburse the MEP 
program for the residual value of the wiring (the installation cost minus 
depreciation), or to have the operating agency remove the wiring if the CAI 
program is terminated at the site. 

Q38. May MEP funds be used to provide a technic in in a religiously efMeted private 
schoo/ to operate and maintain CAI equipment and keep order as needed in die CAI MEP 
classroom? 

A. Yes. A technician may be paid from MEP funds to operate end maintain the CAI 
equipment and keep order, but cannot provide instructional services in the religiously 
affiliated private school. The Supreme Court in the Fatten case prohibited the provision of 
Chapter 1 instructional services in religiously affiliated private schools, but did not rule on 
the provision of technical, non-instructional services in those schools. In Wolman v. 
Wartar . the Supreme Court upheld the provision of technical services, such as those of a 
diagnostician, on the premises of a religiously affiliated private school. The Court found 
that the nature of thet relationship "does not provide the seme opportunity for the 
transmission of sectarian views as attends the relationship between teacher and student or 
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that between counselor and student" 433 U.S. 229, 224 (1977). Thus, the placement of 
a technician in a CAI MEP classroom does not raise the entanglement problems at issue in 
the Felton case. 

039, May equipment be placed mi me premises of e reflglousty a ffMated private school to 
pmvkfe CAI under MEP to effgibfe children enrolled in the school? 

A. Yes. CAI equipment may be placed on the premises of a religiously affiliated 
private school under certain circumstances. ED believes mat such a placement will 
withstand judicial scrutiny if the following criteria are met: 

1 . As with all Chapter 1 programs serving private school children, the CAI 
program must be under the LEA's direction end control. On-site review bv 
public school officials must be limited, however, to such things as the 
installation, repair, inventory, and maintenance of equipment. 

2. Private scHcoi personnel may be present in CAI rooms to perform limited 
non-instructional functions such as maintaining order, assisting children with 
equipment operations (such as turning the equipment on end off, 
demonstrating the use of the computers, and accessing MEP programs), and 
assisting with the installation, repair, inventory, and maintenance of the 
equipment. 

3. Neither public nor private school personnel may assist the students with 
instruction in the CAI room. Public school personnel may, however, assist 
by providing instruction through computer messages, by telephone, or by 
television. 

4. Access to the computer equipment end the rest of the program mu-t be 
limited to MEP eligible children. 

5. Equipment purchased with MEP funds may not be used for other than MEP 
purposes. Only software directly related to the MEP program may be used 
with the CAI. 

040. Does CAI by itself meat the equftabffiy requirement of the statute? 

A. Eligible private school children must receive services that are equitable in 
comparison to the MEP services provided to public school children in terms of both the 
quelity and the costs of the services. When both public end private school children ere 
receiving the same CAI service, the equitable services requirement of the statute is met. 
When CAI is being provided to private school children while public school children are 
receiving direct instruction from a teacher, the question of equitability is more difficult. 
This may be especially true in a year after the computers were purchased since, after the 
initial purchase of equipment, CAI normally provides services at a cost less than the typical 
MEP program. (This problem may not exist, however, if the cost of the equipment is 
spreed out over e number of years. (See the next Q.) If CAI atone does not provide 
services equitable to those being provided public school children, the LEA should offer 
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additional services, such as after school tutorial sessions or appropriate summer school 
programs, to make the offer equitable. 

Whether the services provided by an operating agency to private school students are 
equitable to those provided to children in public school is measured by factors discussed in 
Section 200.52(b) of the regulations. 

041. May me cost of purchasing a computer be spread out over a period of years for the 
purpose of mooting the equitable costs requirement? 

A. The cost of e computer may be spread over a period of years by such means as 
leasing the equipment, arranging for a lease-purchase agreement, or by paying for the 
equipment in installments. The operating agency may also buy the equipment with local 
funds, and at the time of purchase agree to have the MEP program proportionately 
reimburse the local funds each year. 
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REIATIOWSHIP OF GENERAL CHAPTER 1 STA' 

TO THE 



EX. 



:SIONS AFFECTING STATE AND LOCAL AGENCIES 



Statute 
Sec. 3 001 



Policy and Purpose 



Sec. 1011(a) Uses of Funds: 

Program Description 

Sec. 1011(b) Uses of Funds: Innovative 
Projects 

Sec. 1012(a) Assurances and Applications: 
SEA Assurances 

Sec. 1012(b) Assurances and Applications: 
Local Applications 

Sec. 1012(c) Assurances and Applications: 
Local Assurances 

Sec. 1013 Eligible Chapter 1 Schools 

Sec. 1014(a) Eligible Children: 
General Provisions 

Sec. 1014(b) Eligible children: 
Needs Assessment 

Sec. 1014(c) Eligible Children: 
LEA Discretion 



Sec. 1014(d) Eligible Children: 
Special Rules for 
Handicapped, LEP, and 
N & D Children 

Sec. 1015 Chapter l Schoolwide 
Projects 



tANT EDUCATION PROGRAM 
Applicability to MBP 
On Own Terms 

Basic Objectives: Sec. 1202(a)(3) 
Not Applicable 

Basic Objectives: Sec. 1202(a) (3; 

Basic Objectives: Sec. 1202(a)(3) 

Basic Objectives: Sec. 1202(a)(3) 
Not Applicable 

Basic Objectives: Sec. 1202(a)(3) 

Basic Objectives: sec. 1202(a)(3) 



Regulation 

None 

291.48 



201.11(b) 



201.17, 
201.18(a) 

201.17(b) 



201.3, 
201.36(a) 

201.32 



Only paragraph (c)(2) re: skipping 201.32(d) 
students already being served (Basic 
Objectives - Sec. 1202(a)(3)) 



Basic Objectives: Sec. 1202(a)(3) 



Not Applicable 



None, but see 
chapter VI of 
the manual 



> 
a 



9 

ERIC 



S'.»7 




5.S 





Stflttttg 
Sec. 1016 

Sec. 1017 

Sec. 1018(a) 

Sec. 1018(b) 

Sec. 1018(c) 

Sec. 1018(d) 

Sec. 1019(a) 
Sec. 1019(b) 
Sec. 1019(c) 

Sec. 1020 

Sec. 1021 

Sec. 1404(a) 

Sec. 1451 
Sec. 1452 
Sec. 1453 



Scope 

Chapter 1 Parental 
Involvement 

Participation of Private 
School Children 

Fiscal Requirements: 
Maintenance of Effort 

Fiscal Requirements: 
Supplement Not Supplant 

Fiscal Requirements: 
Comparability of Services 

Fiscal Requirements: 
Exclusion of State and Local 
Funds 

Evaluations: 
Local Evaluation 

Evaluations: 
State Evaluations 

Evaluations: 

Special Conditions for 

K-l Children 

State Program Improvement 
Plan 

LEA Program Improvement 



Payments for State 
Administration 

State Regulations 

Records and Information 

Assignment of personnel to 
non-Chapter 1 duties 



Applicability to HEP 
Sec. 1202(a)(4) 

Basic Objectives: Sec. 1201(a)(3) 

Basic Objectives: Sec. 1202(a)(3) 



Regulation 
201.35(c) 

201.36(d) 

201.41, 201.42 



Basic Objectives: Sec. 1202(a)(3) 201.43 



Basic Objectives: Sec. 1202(a)(3) 201.44 



Basic Objectives: Sec. 1202(a)(3) 201.45 



Not Applicable (but see comparable 
MEP provision in Sec. 1202(a)(6)) 

On own Terms; see Sees. 1019(b)(1) 
and 1202(a) (6) 

Not Applicable, but accepted as MEP 
rule 



201.51-201.56 
201.51-201.56 
201.52 (a) 



Not Applicable, but see relevant 
regulations 

Not Applicable, but sea relevant 
regulation 

On Own Terms 



201.36(c) , 
201.56 

201.56 



201.23 



Basic Objectives: Sec. 1202(a)(3) 
Basic Objectives: Sec. 1202(a)(3) 
Basic Objectives: Sec. 1202(a)(3) 



201.46 

80.42 (EDGAR) 
201.49 
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Sec. 1454 prohibition Regarding State 
Aid 
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Applicability fcg HEP Racnilatlon 
Basic Objectives: Sec. 1202(a)(3) 201.50 
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